§35.950

balance of the Federal share of allow-
able project costs which has not al-
ready been paid. The grantee must sub-
mit the final payment request prompt-
ly after final inspection.

(f) Assignment and release. By its ac-
ceptance of final payment, the grantee
agrees to assign to the United States
the Federal share of refunds, rebates,
credits or other amounts (including
any interest) properly allocable to
costs for which the grantee has been
paid by the Government under the
grant. The grantee thereby also re-
leases and discharges the United
States, its officers, agents, and employ-
ees from all liabilities, obligations, and
claims arising out of the project work
or under the grant, subject only to ex-
ceptions previously specified in writing
between the Regional Administrator
and the grantee.

(g) Payment of costs incurred under the
Uniform Relocation Assistance and Real
Property Acquisition Policies Act. Not-
withstanding the provisions of para-
graph (a) of this section, if the Re-
gional Administrator determines it is
necessary for the expeditious comple-
tion of a project, he may make advance
payment after grant award under
§4.502(c) of this subchapter for the EPA
share of the cost of any payment of re-
location assistance by the grantee. The
requirements in §30.615-1 (b) and (d) of
this subchapter apply to any advances
of funds for assistance payments.

[43 FR 44049, Sept. 27, 1978, as amended at 44
FR 39340, July 5, 1979]

§35.950 Suspension, termination or
annulment of grants.

Grants may be suspended under
§30.915, or terminated or annulled
under §30.920. The State agency shall
be concurrently notified in writing of
any such action.

§35.955 Grant amendments to increase
grant amounts.

Grant agreements may be amended
under §30.900-1 of this chapter for
project changes which have been ap-
proved under §§30.900 and 35.935-11 of
this subchapter. However, no grant
agreement may be amended to increase
the amount of a grant unless the State
agency has approved the grant increase
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from available State allotments and
reallotments under §35.915.

§35.960 Disputes.

(@) The Regional Administrator’s
final determination on the ineligibility
of a project (see §35.915(h)) or a grant
applicant (see §35.920-1), on the Federal
share (see §35.930-5(b)), or on any dis-
pute arising under a grant shall be
final and conclusive unless the appli-
cant or grantee appeals within 30 days
from the date of receipt of the final de-
termination. (See subpart J of part 30
of this subchapter.)

(b) The EPA General Counsel will
publish periodically as a Notice docu-
ment in the FEDERAL REGISTER a digest
of grant appeals decisions.

§35.965

If the Regional Administrator deter-
mines that the grantee has failed to
comply with any provision of this sub-
part, he may impose any of the fol-
lowing sanctions:

(a) The grant may be terminated or
annulled under §30.920 of this sub-
chapter;

(b) Project costs directly related to
the noncompliance may be disallowed;

(c) Payment otherwise due to the
grantee of up to 10 percent may be
withheld (see §30.615-3 of this chapter);

(d) Project work may be suspended
under §30.915 of this subchapter;

(e) A noncomplying grantee may be
found nonresponsible or ineligible for
future Federal assistance or a honcom-
plying contractor may be found non-
responsible or ineligible for approval
for future contract award under EPA
grants;

(f) An injunction may be entered or
other equitable relief afforded by a
court of appropriate jurisdiction;

(g) Such other administrative or judi-
cial action may be instituted if it is le-
gally available and appropriate.

Enforcement.

§35.970 Contract enforcement.

(a) Regional Administrator authority.
At the request of a grantee, the Re-
gional Administrator is authorized to
provide technical and legal assistance
in the administration and enforcement
of any contract related to treatment
works for which an EPA grant was
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made and to intervene in any civil ac-
tion involving the enforcement of such
contracts, including contract disputes
which are the subject of either arbitra-
tion or court action. Any assistance is
to be provided at the discretion of the
Regional Administrator and in a man-
ner determined to best serve the public
interest. Factors which the Regional
Administrator may consider in deter-
mining whether to provide assistance
are:

(1) Available agency resources.

(2) Planned or ongoing enforcement
action.

(3) The grantee’s demonstration of
good faith to resolve contract matters
at issue.

(4) The grantee’s adequate docu-
mentation.

(5) The Federal interest in the con-
tract matters at issue.

(b) Grantee request. The grantee’s re-
quest for technical or legal assistance
should be submitted in writing and be
accompained by documentation ade-
quate to inform the Regional Adminis-
trator of the nature and necessity of
the requested assistance. A grantee
may orally request assistance from the
Regional Administrator on an emer-
gency basis.

(c) Privity of contract. The Regional
Administrator’s technical or legal in-
volvement in any contract dispute will
not make EPA a party to any contract
entered into by the grantee. (See
§35.936-8.)

(d) Delegation to States. The authority
to provide technical and legal assist-
ance in the administration of contract
matters described in this section may
be delegated to a State agency under
subpart F of this part if the State
agency can demonstrate that it has the
appropriate legal authority to under-
take such functions.

APPENDIX A TO SUBPART E OF PART 35—
COST-EFFECTIVENESS ANALYSIS
GUIDELINES

1. Purpose. These guidelines represent
Agency policies and procedures for deter-
mining the most cost-effective waste treat-
ment management system or component
part.

2. Authority. These guidelines are provided
under sections 212(2)(C) and 217 of the Clean
Water Act.
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3. Applicability. These guidelines, except as
otherwise noted, apply to all facilities plan-
ning under step 1 grant assistance awarded
after September 30, 1978. The guidelines also
apply to State or locally financed facilities
planning on which subsequent step 2 or step
3 Federal grant assistance is based.

4. Definitions. Terms used in these guide-
lines are defined as follows:

a. Waste treatment management system. Used
synonymously with “complete waste treat-
ment system” as defined in §35.905 of this
subpart.

b. Cost-effectiveness analysis. An analysis
performed to determine which waste treat-
ment management system or component
part will result in the minimum total re-
sources costs over time to meet Federal,
State, or local requirements.

c. Planning period. The period over which a
waste treatment management system is
evaluated for cost-effectiveness. The plan-
ning period begins with the system’s initial
operation.

d. Useful life. The estimated period of time
during which a treatment works or a compo-
nent of a waste treatment management sys-
tem will be operated.

e. Disaggregation. The process or result of
breaking down a sum total of population or
economic activity for a State or other juris-
diction (i.e., designated 208 area or SMSA)
into smaller areas or jurisdictions.

5. ldentification, selection, and screening of
alternatives. a. ldentification of alternatives.
All feasible alternative waste management
systems shall be initially identified. These
alternatives should include systems dis-
charging to receiving waters, land applica-
tion systems, on-site and other non-central-
ized systems, including revenue generating
applications, and systems employing the
reuse of wastewater and recycyling of pollut-
ants. In identifying alternatives, the appli-
cant shall consider the possibility of no ac-
tion and staged development of the system.

b. Screening of alternatives. The identified
alternatives shall be systematically screened
to determine those capable of meeting the
applicable Federal, State and local criteria.

c. Selection of alternatives. The identified al-
ternatives shall be initially analyzed to de-
termine which systems have cost-effective
potential and which should be fully evalu-
ated according to the cost-effectiveness anal-
ysis procedures established in the guidelines.

d. Extent of effort. The extent of effort and
the level of sophistication used in the cost-
effectiveness analysis should reflect the
project’s size and importance. Where proc-
esses or techniques are claimed to be innova-
tive technology on the basis of the cost re-
duction criterion contained in paragraph
6e(1l) of appendix E to this subpart, a suffi-
ciently detailed cost analysis shall be in-
cluded to substantiate the claim to the satis-
faction of the Regional Administrator.
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6. Cost-effectiveness analysis procedures.

a. Method of analysis. The resources costs
shall be determined by evaluating oppor-
tunity costs. For resources that can be ex-
pressed in monetary terms, the analysis will
use the interest (discount) rate established
in paragraph 6e. Monetary costs shall be cal-
culated in terms of present worth values or
equivalent annual values over the planning
period defined in section 6b. The analysis
shall descriptively present nonmonetary fac-
tors (e.g., social and environmental) in order
to determine their significance and impact.
Nonmonetary factors include primary and
secondary environmental effects, implemen-
tation capability, operability, performance
reliability and flexibility. Although such fac-
tors as use and recovery of energy and scarce
resources and recycling of nutrients are to
be included in the monetary cost analysis,
the non-monetary evaluation shall also in-
clude them. The most cost-effective alter-
native shall be the waste treatment manage-
ment system which the analysis determines
to have the lowest present worth or equiva-
lent annual value unless nonmonetary costs
are overriding. The most cost-effective alter-
native must also meet the minimum require-
ments of applicable effluent limitations,
groundwater protection, or other applicable
standards established under the Act.

b. Planning period. The planning period for
the cost-effectiveness analysis shall be 20
years.

c. Elements of monetary costs. The monetary
costs to be considered shall include the total
value of the resources which are attributable
to the waste treatment management system
or to one of its component parts. To deter-
mine these values, all monies necessary for
capital construction costs and operation and
maintenance costs shall be identified.

(1) Capital construction costs used in a
cost-effective analysis shall include all con-
tractors’ costs of construction including
overhead and profit, costs of land, reloca-
tion, and right-of-way and easement acquisi-
tion; costs of design engineering, field explo-
ration and engineering services during con-
struction; costs of administrative and legal
services including costs of bond sales; start-
up costs such as operator training; and inter-
est during construction. Capital construc-
tion costs shall also include contingency al-
lowances consistent with the cost estimate’s
level of precision and detail.

(2) The cost-effectiveness analysis shall in-
clude annual costs for operation and mainte-
nance (including routine replacement of
equipment and equipment parts). These costs
shall be adequate to ensure effective and de-
pendable operation during the system’s plan-
ning period. Annual costs shall be divided be-
tween fixed annual costs and costs which
would depend on the annual quantity of
waste water collected and treated. Annual
revenues generated by the waste treatment
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management system through energy recov-
ery, crop production, or other outputs shall
be deducted from the annual costs for oper-
ation and maintenance in accordance with
guidance issued by the Administrator.

d. Prices. The applicant shall calculate the
various components of costs on the basis of
market prices prevailing at the time of the
cost-effectiveness analysis. The analysis
shall not allow for inflation of wages and
prices, except those for land, as described in
paragraph 6h(1) and for natural gas. This
stipulation is based on the implied assump-
tion that prices, other than the exceptions,
for resources involved in treatment works
construction and operation, will tend to
change over time by approximately the same
percentage. Changes in the general level of
prices will not affect the results of the cost-
effectiveness analysis. Natural gas prices
shall be escalated at a compound rate of 4
percent annually over the planning period,
unless the Regional Administrator deter-
mines that the grantee has justified use of a
greater or lesser percentage based upon re-
gional differentials between historical nat-
ural gas price escalation and construction
cost escalation. Land prices shall be appre-
ciated as provided in paragraph 6h(1). Both
historical data and future projections sup-
port the gas and land price escalations rel-
ative to those for other goods and services
related to waste water treatment. Price es-
calation rates may be updated periodically
in accordance with Agency guidelines.

e. Interest (discount) rate. The rate which
the Water Resources Council establishes an-
nually for evaluation of water resource
projects shall be used.

f. Interest during construction. (1) Where
capital expenditures can be expected to be
fairly uniform during the construction pe-
riod, interest during construction may be
calculated at 1=1/2PCi where:

I=the interest accrued during the construc-
tion period,

P=the construction period in years,

C=the total capital expenditures,

i=the interest rate (discount rate in section
6e).

(2) Where expenditures will not be uniform,
or when the construction period will be
greater than 4 years, interest during con-
struction shall be calculated on a year-by-
year basis.

g. Useful life. (1) The treatment works’ use-
ful life for a cost-effectiveness analysis shall
be as follows:

Land—permanent.

Waste water conveyance structures (includes
collection systems, outfall pipes, intercep-
tors, force mains, tunnels, etc.)—50 years.

Other structures (includes plant building,
concrete process tankage, basins, lift sta-
tions structures, etc.)—30-50 years.
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Process equipment—15-20 years.
Auxiliary equipment—10-15 years.

(2) Other useful life periods will be accept-
able when sufficient justification can be pro-
vided. Where a system or a component is for
interim service, the anticipated useful life
shall be reduced to the period for interim
service.

h. Salvage value. (1) Land purchased for
treatment works, including land used as part
of the treatment process or for ultimate dis-
posal of residues, may be assumed to have a
salvage value at the end of the planning pe-
riod at least equal to its prevailing market
value at the time of the analysis. In calcu-
lating the salvage value of land, the land
value shall be appreciated at a compound
rate of 3 percent annually over the planning
period, unless the Regional Administrator
determines that the grantee has justified the
use of a greater or lesser percentage based
upon historical differences between local
land cost escalation and construction cost
escalation. The land cost escalation rate
may be updated periodically in accordance
with Agency guidelines. Right-of-way ease-
ments shall be considered to have a salvage
value not greater than the prevailing market
value at the time of the analysis.

(2) Structures will be assumed to have a
salvage value if there is a use for them at the
end of the planning period. In this case, sal-
vage value shall be estimated using straight
line depreciation during the useful life of the
treatment works.

(3) The method used in paragraph 6h(2)
may be used to estimate salvage value at the
end of the planning period for phased addi-
tions of process equipment and auxiliary
equipment.

(4) When the anticipated useful life of a fa-
cility is less than 20 years (for analysis of in-
terim facilities), salvage value can be
claimed for equipment if it can be clearly
demonstrated that a specific market or reuse
opportunity will exist.

7. Innovative and alternative wastewater
treatment processes and techniques.

a. Beginning October 1, 1978, the capital
costs of publicly owned treatment works
which use processes and techniques meeting
the criteria of appendix E to this subpart and
which have only a water pollution control
function, may be eligible if the present
worth cost of the treatment works is not
more than 115 percent of the present worth
cost of the most cost-effective pollution con-
trol system, exclusive of collection sewers
and interceptors common to the two systems
being compared, by 115 percent, except for
the following situation.

b. Where innovative or alternative unit
processes would serve in lieu of conventional
unit processes in a conventional waste water
treatment plant, and the present worth costs
of the nonconventional unit processes are
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less than 50 percent of the present worth
costs of the treatment plant, multiply the
present worth costs of the replaced conven-
tional processes by 115 percent, and add the
cost of nonreplaced unit processes.

c. The eligibility of multipurpose projects
which combine a water pollution control
function with another function, and which
use processes and techniques meeting the
criteria of appendix E to this subpart, shall
be determined in accordance with guidance
issued by the Administrator.

d. The above provisions exclude individual
systems under §35.918. The regional Adminis-
trator may allow a grantee to apply the 15-
percent preference authorized by this section
to facility plans prepared under step 1 grant
assistance awarded before October 1, 1978.

8. Cost-effective staging and sizing of treat-
ment works.

a. Population projections. Q) The
disaggregation of State projections of popu-
lation shall be the basis for the population
forecasts presented in individual facility
plans, except as noted. These State projec-
tions shall be those developed in 1977 by the
Bureau of Economic Analysis (BEA), Depart-
ment of Commerce, unless, as of June 26,
1978, the State has already prepared projec-
tions. These State projections may be used
instead of the BEA projections if the year
2000 State population does not exceed that of
the BEA projection by more than 5 percent.
If the difference exceeds this amount, the
State must either justify or lower its projec-
tion. Justification must be based on the his-
torical and current trends (e.g., energy and
industrial development, military base open-
ings) not taken into account in the BEA pro-
jections. The State must submit for approval
to the Administrator the request and jus-
tification for use of State projections higher
than the BEA projections. By that time, the
State shall issue a public notice of the re-
quest. Before the Administrator’s approval
of the State projection, the Regional Admin-
istrator shall solicit public comments and
hold a public hearing if important issues are
raised about the State projection’s validity.
State projections and disaggregations may
be updated periodically in accordance with
Agency guidelines.

(2) Each State, working with designated
208 planning agencies, organizations certified
by the Governor under section 174(a) of the
Clean Air Act, as amended, and other re-
gional planning agencies in the State’s non-
designated areas, shall disaggregate the
State population projection among its des-
ignated 208 areas, other standard metropoli-
tan statistical areas (SMSA'’s) not included
in the 208 area, and non-SMSA counties or
other appropriate jurisdictions. States that
had enacted laws, as of June 26, 1978, man-
dating disaggregation of State population to-
tals to each county for areawide 208 planning
may retain this requirement. When
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disaggregating the State population total,
the State shall take into account the pro-
jected population and economic activities
identified in facility plans, areawide 208
plans and municipal master plans. The sum
of the disaggregated projections shall not ex-
ceed the State projection. Where a des-
ignated 208 area has, as of June 26, 1978, al-
ready prepared a population projection, it
may be used if the year 2000 population does
not exceed that of the disaggregated projec-
tion by more than 10 percent. The State may
then increase its population projection to in-
clude all such variances rather than lower
the population projection totals for the
other areas. If the 208 area population fore-
cast exceeds the 10 percent allowance, the 208
agency must lower its projection within the
allowance and submit the revised projection
for approval to the State and the Regional
Administrator.

(3) The State projection totals and the
disaggregations will be submitted as an out-
put of the statewide water quality manage-
ment process. The submission shall include a
list of designated 208 areas, all SMSA'’s, and
counties or other units outside the 208 areas.
For each unit the disaggregated population
shall be shown for the years 1980, 1990, and
2000. Each State will submit its projection
totals and disaggregations for the Regional
Administrator’s approval before October 1,
1979. Before this submission, the State shall
hold a public meeting on the disaggregations
and shall provide public notice of the meet-
ing consistent with part 25 of this chapter.
(See §35.917(e).)

(4) When the State projection totals and
disaggregations are approved they shall be
used thereafter for areawide water quality
management planning as well as for facility
planning and the needs surveys under section
516(b) of the Act. Within areawide 208 plan-
ning areas, the designated agencies, in con-
sultation with the States, shall disaggregate
the 208 area projections among the SMSA
and non-SMSA areas and then disaggregate
these SMSA and non-SMSA projections
among the facility planning areas and the re-
maining areas. For those SMSA’s not in-
cluded within designated 208 planning areas,
each State, with assistance from appropriate
regional planning agencies, shall
disaggregate the SMSA projection among
the facility planning areas and the remain-
ing areas within the SMSA. The State shall
check the facility planning area forecasts to
ensure reasonableness and consistency with
the SMSA projections.

(5) For non-SMSA facility planning areas
not included in designated areawide 208
areas, the State may disaggregate popu-
lation projections for non-SMSA counties
among facility planning areas and remaining
areas. Otherwise, the grantee is to forecast
future population growth for the facility
planning area by linear extrapolation of the
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recent past (1960 to present) population
trends for the planning area, use of correla-
tions of planning area growth with popu-
lation growth for the township, county or
other larger parent area population, or an-
other appropriate method. A population fore-
cast may be raised above that indicated by
the extension of past trends where likely im-
pacts (e.g., significant new energy develop-
ments, large new industries, Federal instal-
lations, or institutions) justify the dif-
ference. The facilities plan must document
the justification. These population forecasts
should be based on estimates of new employ-
ment to be generated. The State shall check
individual population forecasts to insure
consistency with overall projections for non-
SMSA counties and justification for any dif-
ference from past trends.

(6) Facilities plans prepared under step 1
grant assistance awarded later than 6
months after Agency approval of the State
disaggregations shall follow population fore-
casts developed in accordance with these
guidelines.

b. Wastewater flow estimates. (1) In deter-
mining total average daily flow for the de-
sign of treatment works, the flows to be con-
sidered include the average daily base flows
(ADBF) expected from residential sources,
commercial sources, institutional sources,
and industries the works will serve plus al-
lowances for future industries and nonexces-
sive infiltration/inflow. The amount of non-
excessive infiltration/inflow not included in
the base flow estimates presented herein, is
to be determined according to the Agency
guidance for sewer system evaluation or
Agency policy on treatment and control of
combined sewer overflows (PRM 75-34).

(2) The estimation of existing and future
ADBF, exclusive of flow reduction from com-
bined residential, commercial and institu-
tional sources, shall be based upon one of the
following methods:

(a) Preferred method. Existing ADBF is esti-

mated based upon a fully documented anal-
ysis of water use records adjusted for con-
sumption and losses or on records of waste-
water flows for extended dry periods less es-
timated dry weather infiltration. Future
flows for the treatment works design should
be estimated by determining the existing per
capita flows based on existing sewered resi-
dent population and multiplying this figure
by the future projected population to be
served. Seasonal population can be converted
to equivalent full time residents using the
following multipliers:
Day-use ViSItor........ccooouviiiiiiiiiiieieeens 0.1-0.2
Seasonal Visitor ..........ccooooiiiiiiiinnniinnns 0.5-0.8
The preferred method shall be used wherever
water supply records or wastewater flow
data exist. Allowances for future increases of
per capita flow over time will not be ap-
proved.

544



Environmental Protection Agency

(b) Optional method. Where water supply
and wastewater flow data are lacking, exist-
ing and future ADBF shall be estimated by
multiplying a gallon per capita per day
(gpcd) allowance not exceeding those in the
following table, except as noted below, by
the estimated total of the existing and fu-
ture resident populations to be served. The
tabulated ADBF allowances, based upon sev-
eral studies of municipal water use, include
estimates for commercial and institutional
sources as well as residential sources. The
Regional Administrator may approve excep-
tions to the tabulated allowances where
large (more than 25 percent of total esti-
mated ADBF) commercial and institutional
flows are documented.

Gallons per
Description capita per
day
Non-SMSA cities and towns with projected
total 10-year populations of 5,000 or less ..... 60-70
Other cities and towns .........cccccovieiiiicicienns 65-80

c. Flow reduction. The cost-effectiveness
analysis for each facility planning area shall
include an evaluation of the costs, cost sav-
ings, and effects of flow reduction measures
unless the existing ADBF from the area is
less than 70 gpcd, or the current population
of the applicant municipality is under 10,000,
or the Regional Administrator exempts the
area for having an effective existing flow re-
duction program. Flow reduction measures
include public education, pricing and regu-
latory approaches or a combination of these.
In preparing the facilities plan and included
cost effectiveness analysis, the grantee shall,
as a minimum:

(1) Estimate the flow reductions
implementable and cost effective when the
treatment works become operational and
after 10 and 20 years of operation. The meas-
ures to be evaluated shall include a public
information program; pricing and regulatory
approaches; installation of water meters, and
retrofit of toilet dams and low-flow
showerheads for existing homes and other
habitations; and specific changes in local or-
dinances, building codes or plumbing codes
requiring installations of water saving de-
vices such as water meters, water conserving
toilets, showerheads, lavatory faucets, and
appliances in new homes, motels, hotels, in-
stitutions, and other establishments.

(2) Estimate the costs of the proposed flow
reduction measures over the 20-year plan-
ning period, including costs of public infor-
mation, administration, retrofit of existing
buildings and the incremental costs, if any,
of installing water conserving devices in new
homes and establishments.

(3) Estimate the energy reductions; total
cost savings for wastewater treatment,
water supply and energy use; and the net
cost savings (total savings minus total costs)
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attributable to the proposed flow reduction
measures over the planning period. The esti-
mated cost savings shall reflect reduced sizes
of proposed wastewater treatment works
plus reduced costs of future water supply fa-
cility expansions.

(4) Develop and provide for implementing a
recommended flow reduction program. This
shall include a public information program
highlighting effective flow reduction meas-
ures, their costs, and the savings of water
and costs for a typical household and for the
community. In addition, the recommended
program shall comprise those flow reduction
measures which are cost effective, supported
by the public and within the implementation
authority of the grantee or another entity
willing to cooperate with the grantee.

(5) Take into account in the design of the
treatment works the flow reduction esti-
mated for the recommended program.

d. Industrial flows. (1) The treatment
works’ total design flow capacity may in-
clude allowances for industrial flows. The al-
lowances may include capacity needed for in-
dustrial flows which the existing treatment
works presently serves. However, these flows
shall be carefully reviewed and means of re-
ducing them shall be considered. Letters of
intent to the grantee are required to docu-
ment capacity needs for existing flows from
significant industrial users and for future
flows from all industries intending to in-
crease their flows or relocate in the area. Re-
quirements for letters of intent from signifi-
cant industrial dischargers are set forth in
§35.925-11(c).

(2) While many uncertainties accompany
forecasting future industrial flows, there is
still a need to allow for some unplanned fu-
ture industrial growth. Thus, the cost-effec-
tive (grant eligible) design capacity and flow
of the treatment works may include (in addi-
tion to the existing industrial flows and fu-
ture industrial flows documented by letters
of intent) a nominal flow allowance for fu-
ture nonidentifiable industries or for un-
planned industrial expansions, provided that
208 plans, land use plans and zoning provide
for such industrial growth. This additional
allowance for future unplanned industrial
flow shall not exceed 5 percent (or 10 percent
for towns with less than 10,000 population) of
the total design flow of the treatment works
exclusive of the allowance or 25 percent of
the total industrial flow (existing plus docu-
mented future), whichever is greater.

e. Staging of treatment plants. (1) The capac-
ity of treatment plants (i.e., new plants, up-
graded plants, or expanded plants) to be
funded under the construction grants pro-
gram shall not exceed that necessary for
wastewater flows projected during an initial
staging period determined by one of the fol-
lowing methods:

(a) First method. The grantee shall analyze
at least three alternative staging periods (10
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years, 15 years, and 20 years). He shall select
the least costly (i.e., total present worth or
average annual cost) staging period.

(b) Second method. The staging period shall
not exceed the period which is appropriate
according to the following table.

STAGING PERIODS FOR TREATMENT PLANTS

Staging

Flow growth factors (20 years) ! period 2

(years)
Less than 1.3 . 20
13t01.8 ... 15
Greater than 1.8 ... 10

1Ratio of wastewater flow expected at end of 20 year plan-
ning period to initial flow at the time the plant is expected to
become operational.

2Maximum initial staging period.

(2) A municipality may stage the construc-
tion of a treatment plant for a shorter period
than the maximum allowed under this pol-
icy. A shorter staging period might be based
upon environmental factors (secondary im-
pacts, compliance with other environmental
laws under §35.925-14, energy conservation,
water supply), an objective concerning
planned modular construction, the utiliza-
tion of temporary treatment plants, or at-
tainment of consistency with locally adopted
plans including comprehensive and capital
improvement plans. However, the staging pe-
riod in no case may be less than 10 years, be-
cause of associated cost penalties and the
time necessary to plan, apply for and receive
funding, and construct later stages.

(3) The facilities plan shall present the de-
sign parameters for the proposed treatment
plant. Whenever the proposed treatment
plant components’ size or capacity would ex-
ceed the minimum reliability requirements
suggested in the EPA technical bulletin,
“Design Criteria for Mechanical, Electric,
and Fluid System and Component Reli-
ability,” a complete justification, including
supporting data, shall be provided to the Re-
gional Administrator for his approval.

f. Staging of interceptors. Since the location
and length of interceptors will influence
growth, interceptor routes and staging of
construction shall be planned carefully.
They shall be consistent with approved 208
plans, growth management plans and other
environmental laws under §35.925-14 and
shall also be consistent with Executive or-
ders for flood plains and wetlands.

(1) Interceptors may be allowable for con-
struction grant funding if they eliminate ex-
isting point source discharges and accommo-
date flows from existing habitations that
violate an enforceable requirement of the
Act. Unless necessary to meet those objec-
tives, interceptors should not be extended
into environmentally sensitive areas, prime
agricultural lands and other undeveloped
areas (density less than one household per 2
acres). Where extension of an interceptor
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through such areas would be necessary to
interconnect two or more communities, the
grantee shall reassess the need for the inter-
ceptor by further consideration of alter-
native wastewater treatment systems. If the
reassessment demonstrates a need for the in-
terceptor, the grantee shall evaluate the
interceptor’s primary and secondary envi-
ronmental impacts, and provide for appro-
priate mitigating measures such as rerouting
the pipe to minimize adverse impacts or re-
stricting future connections to the pipe. Ap-
propriate and effective grant conditions
(e.g., restricting sewer hookups) should be
used where necessary to protect environ-
mentally sensitive areas or prime agricul-
tural lands from new development. NPDES
permits shall include the conditions to in-
sure implementation of the mitigating meas-
ures when new permits are issued to the af-
fected treatment facilities in those cases
where the measures are required to protect
the treatment facilities against overloading.

(2) Interceptor pipe sizes (diameters for cy-
lindrical pipes) allowable for construction
grant funding shall be based on a staging pe-
riod of 20 years. A larger pipe size cor-
responding to a longer staging period not to
exceed 40 years may be allowed if the grantee
can demonstrate, wherever water quality
management plans or other plans developed
for compliance with laws under §35.925-14
have been approved, that the larger pipe
would be consistent with projected land use
patterns in such plans and that the larger
pipe would reduce overall (primary plus sec-
ondary) environmental impacts. These envi-
ronmental impacts include:

(a) Primary impacts. (i) Short-term disrup-
tion of traffic, business and other daily ac-
tivities.

(ii) Destruction of flora and fauna, noise,
erosion, and sedimentation.

(b) Secondary impacts. (i) Pressure to rezone
or otherwise facilitate unplanned develop-
ment.

(ii) Pressure to accelerate growth for
quicker recovery of the non-Federal share of
the interceptor investments.

(iii) Effects on air quality and environ-
mentally sensitive areas by cultural
changes.

(3) The estimation of peak flows in inter-
ceptors shall be based upon the following
considerations:

(a) Daily and seasonal variations of pipe
flows, the timing of flows from the various
parts of the tributary area, and pipe storage
effects.

(b) The feasibility of off-pipe storage to re-
duce peak flows.

(c) The use of an appropriate peak flow fac-
tor that decreases as the average daily flow
to be conveyed increases.

9. State guidelines. If a State has developed
or chooses to develop comprehensive guide-
lines on cost-effective sizing and staging of
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treatment works, the Regional Adminis-
trator may approve all or portions of the
State guidance for application to step 1 facil-
ity plans. Approved State guidance may be
used instead of corresponding portions of
these guidelines, if the following conditions
are met:

a. The State guidance must be at least as
stringent as the provisions of these guide-
lines.

b. The State must have held at least one
public hearing on proposed State guidance,
under regulations in part 25 of this chapter,
before submitting the guidance for Agency
approval.

10. Additional capacity beyond the cost-effec-
tive capacity. Treatment works which propose
to include additional capacity beyond the
cost-effective capacity determined in accord-
ance with these guidelines may receive Fed-
eral grant assistance if the following require-
ments are met:

a. The facilities plan shall determine the
most cost-effective treatment works and its
associated capacity in accordance with these
guidelines. The facilities plan shall also de-
termine the actual characteristics and total
capacity of the treatment works to be built.

b. Only a portion of the cost of the entire
proposed treatment works including the ad-
ditional capacity shall be eligible for Federal
funding. The portion of the cost of construc-
tion which shall be eligible for Federal fund-
ing under sections 203(a) and 202(a) of the Act
shall be equivalent to the estimated con-
struction costs of the most cost-effective
treatment works. For the eligibility deter-
mination, the costs of construction of the ac-
tual treatment works and the most cost-ef-
fective treatment works must be estimated
on a consistent basis. Up-to-date cost curves
published by EPA’s Office of Water Program
Operations or other cost estimating guidance
shall be used to determine the cost ratios be-
tween cost-effective project components and
those of the actual project. These cost ratios
shall be multiplied by the step 2 cost and
step 3 contract costs of actual components to
determine the eligible step 2 and step 3 costs.

c. The actual treatment works to be built
shall be assessed. It must be determined that
the actual treatment works meets the re-
quirements of the National Environmental
Policy Act and all applicable laws, regula-
tions, and guidance, as required of all treat-
ment works by §§35.925-8 and 35.925-14. Par-
ticular attention should be given to assess-
ing the project’s potential secondary envi-
ronmental effects and to ensuring that air
quality standards will not be violated. The
actual treatment works’ discharge must not
cause violations of water quality standards.

d. The Regional Administrator shall ap-
prove the plans, specifications, and esti-
mates for the actual treatment works under
section 203(a) of the Act, even though EPA
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will be funding only a portion of its designed
capacity.

e. The grantee shall satisfactorily assure
the Agency that the funds for the construc-
tion costs due to the addtional capacity be-
yond the cost-effective treatment works’ ca-
pacity as determined by EPA (i.e., the ineli-
gible portion of the treatment works), as
well as the local share of the grant eligible
portion of the construction costs will be
available.

f. The grantee shall execute appropriate
grant conditions or releases providing that
the Federal Government is protected from
any further claim by the grantee, the State,
or any other party for any of the costs of
construction due to the additional capacity.

g. Industrial cost recovery shall be based
upon the portion of the Federal grant allo-
cable to the treatment of industrial wastes.

h. The grantee must implement a user
charge system which applies to the entire
service area of the grantee, including any
area served by the additional capacity.

APPENDIX B TO SUBPART E OF PART 35—
FEDERAL GUIDELINES—USER
CHARGES FOR OPERATION AND MAIN-
TENANCE OF PuBLICLY OWNED
TREATMENT WORKS

(a) Purpose. To set forth advisory informa-
tion concerning user charges based on actual
use pursuant to section 204 of the Clean
Water Act, hereinafter referred to as the
Act. Applicable requirements are set forth in
subpart E (40 CFR part 35).

(b) Authority. The authority for establish-
ment of the user charge guidelines is con-
tained in section 204(b)(2) of the Act.

(c) Background. Section 204(b)(1) of the Act
provides that after March 1, 1973, Federal
grant applicants shall be awarded grants
only after the Regional Administrator has
determined that the applicant has adopted or
will adopt a system of charges to assure that
each recipient of waste treatment services
will pay its proportionate share of the costs
of operation and maintenance, including re-
placement. The intent of the Act with re-
spect to user charges is to distribute the cost
of operation and maintenance of publicly
owned treatment works to the pollutant
source and to promote self-sufficiency of
treatment works with respect to operation
and maintenance costs. The 1977 Amend-
ments amended section 204(b) to allow grant-
ees to establish user charge systems based on
ad valorem taxes. This appendix does not
apply to ad valorem user charge systems.

(d) Definitions—(1) Replacement. Expendi-
tures for obtaining and installing equipment,
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accessories, or appurtenances which are nec-
essary to maintain the capacity and per-
formance during the service life of the treat-
ment works for which such works were de-
signed and constructed. The term “operation
and maintenance” includes replacement.

(2) User charge. A charge levied on users of
treatment works for the cost of operation
and maintenance of such works.

(e) Classes of users. At least two basic types
of user charge systems are common. The
first is to charge each user a share of the
treatment works operation and maintenance
costs based on his estimate of measured pro-
portional contribution to the total treat-
ment works loading. The second system es-
tablishes classes for users having similar
flows and waste water characteristics; i.e.,
levels of biochemical oxygen demand, sus-
pended solids, etc. Each class is then as-
signed its share of the waste treatment
works operation and maintenance costs
based on the proportional contribution of the
class to the total treatment works loading.
Either system is in compliance with these
guidelines.

(f) Criteria against which to determine the
adequacy of user charges. The user charge sys-
tem shall be approved by the Regional Ad-
ministrator and shall be maintained by the
grantee in accordance with the following re-
quirements:

(1) The user charge system must result in
the distribution of the cost of operation and
maintenance of treatment works within the
grantee’s jurisdiction to each user (or user
class) in proportion to such user’s contribu-
tion to the total wastewater loading of the
treatment works. Factors such as strength,
volume, and delivery flow rate characteris-
tics shall be considered and included as the
basis for the user’s contribution to ensure a
proportional distribution of operation and
maintenance costs to each user (or user
class).

(2) For the first year of operation, oper-
ation and maintenance costs shall be based
upon past experience for existing treatment
works or some other rational method that
can be demonstrated to be applicable.

(3) The grantee shall review user charges
annually and revise them periodically to re-
flect actual treatment works operation and
maintenance costs.

(4) The user charge system must generate
sufficient revenue to offset the cost of all
treatment works operation and maintenance
provided by the grantee.

(5) The user charge system must be incor-
porated in one or more municipal legislative
enactments or other appropriate authority.
If the project is a regional treatment works
accepting wastewaters from treatment
works owned by others, then the subscribers
receiving waste treatment services from the
grantee shall have adopted user charge sys-
tems in accordance with these guidelines.
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Such user charge systems shall also be incor-
porated in the appropriate municipal legisla-
tive enactments or other appropriate author-
ity.

(g) Model user charge systems. The user
charge system adopted by the applicant
must result in the distribution of treatment
works operation and maintenance costs to
each user (or user class) in approximate pro-
portion to his contribution to the total
wastewater loading of the treatment works.
The following user charge models can be
used for this purpose; however, the applicant
is not limited to their use. The symbols used
in the models are as defined below:

Cr = Total operation and maintenance (O. &
M.) costs per unit of time.

C, = A user’s charge for O. & M. per unit of
time.

C; = A surcharge for wastewaters of excessive
strength.

V. = O&M cost for transportation and treat-
ment of a unit of wastewater volume.

V, = Volume contribution from a user per
unit of time.

Vr = Total volume contribution from all
users per unit of time.

B. = O&M cost for treatment of a unit of bio-
chemical oxygen demand (BOD).

B, = Total BOD contribution from a user per
unit of time.

Br = Total BOD contribution from all users
per unit of time.

B = Concentration of BOD from a user above
a base level.

S. = O&M cost for treatment of a unit of sus-
pended solids.

S, = Total suspended solids contribution
from a user per unit of time.

S = Concentration of SS from a user above a
base level.

P. = O&M cost for treatment of a unit of any
pollutant.

P, = Total contribution of any pollutant
from a user per unit of time.

Pr = Total contribution of any pollutant
from all users per unit of time.

P = Concentration of any pollutant from a
user above a base level.

(1) Model No. 1. If the treatment works is
primarily flow dependent or if the BOD, sus-
pended solids, and other pollutant concentra-
tions discharged by all users are approxi-
mately equal, then user charges can be de-
veloped on a volume basis in accordance with
the model below:

Cu = Ct/V1(Vy)

(2) Model No. 2.—When BOD, suspended sol-
ids, or other pollutant concentrations from a
user exceed the range of concentration of
these pollutants in normal domestic sewage,
a surcharge added to a base charge, cal-
culated by means of Model No. 1, can be lev-
ied. The surcharge can be computed by the
model below:
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C, = [BC(B):SC(S)ZPC(P)]VU

(3) Model No. 3.—This model is commonly
called the “quantity/quality formula”:

Cu = V. Vy=B: By=S: Su=P. Py

(h) Other considerations.—(1) Quantity dis-
counts to large volume users will not be ac-
ceptable. Savings resulting from economies
of scale should be apportioned to all users or
user classes.

(2) User charges may be established based
on a percentage of the charge for water
usage only in cases where the water charge
is based on a constant cost per unit of con-
sumption.

[39 FR 5270, Feb. 11, 1974]

APPENDIX C-1 TO SUBPART E OF PART
35—REQUIRED PROVISIONS—CON-
SULTING ENGINEERING AGREEMENTS

1. General

2. Responsibility of the Engineer

3. Scope of Work

4. Changes

5. Termination

6. Remedies

7. Payment

8. Project Design

9. Audit; Access to Records

10. Price Reduction for Defective Cost or
Pricing Data

11. Subcontracts

12. Labor Standards

13. Equal Employment Opportunity

14. Utilization of Small or Minority Business

15. Covenant Against Contingent Fees

16. Gratuities

17. Patents

18. Copyrights and Rights in Data

1. GENERAL

(a) The owner and the engineer agree that
the following provisions apply to the EPA
grant-eligible work to be performed under
this agreement and that such provisions su-
persede any conflicting provisions of this
agreement.

(b) The work under this agreement is fund-
ed in part by a grant from the U.S. Environ-
mental Protection Agency. Neither the
United States nor the U.S. Environmental
Protection Agency (hereinafter, “EPA”) is a
party to this agreement. This agreement
which covers grant-eligible work is subject
to regulations contained in 40 CFR 35.936,
35.937, and 35.939 in effect on the date of exe-
cution of this agreement. As used in these
clauses, the words “the date of execution of
this agreement” mean the date of execution
of this agreement and any subsequent modi-
fication of the terms, compensation or scope
of services pertinent to unperformed work.

(c) The owner’s rights and remedies pro-
vided in these clauses are in addition to any
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other rights and remedies provided by law or
this agreement.

2. RESPONSIBILITY OF THE ENGINEER

(a) The engineer shall be responsible for
the professional quality, technical accuracy,
timely completion, and the coordination of
all designs, drawings, specifications, reports,
and other services furnished by the engineer
under this agreement. The engineer shall,
without additional compensation, correct or
revise any errors, omissions, or other defi-
ciencies in his designs, drawings, specifica-
tions, reports, and other services.

(b) The engineer shall perform such profes-
sional services as may be necessary to ac-
complish the work required to be performed
under this agreement, in accordance with
this agreement and applicable EPA require-
ments in effect on the date of execution of
this agreement.

(c) The owner’s or EPA’s approval of draw-
ings, designs, specifications, reports, and in-
cidental engineering work or materials fur-
nished hereunder shall not in any way re-
lieve the engineer of responsibility for the
technical adequacy of his work. Neither the
owner’s nor EPA’s review, approval or ac-
ceptance of, nor payment for, any of the
services shall be construed to operate as a
waiver of any rights under this agreement or
of any cause of action arising out of the per-
formance of this agreement.

(d) The engineer shall be and shall remain
liable, in accordance with applicable law, for
all damages to the owner or EPA caused by
the engineer’s negligent performance of any
of the services furnished under this agree-
ment, except for errors, omissions or other
deficiencies to the extent attributable to the
owner, owner-furnished data or any third
party. The engineer shall not be responsible
for any time delays in the project caused by
circumstances beyond the engineeer’s con-
trol. Where innovative processes or tech-
niques (see 40 CFR 35.908) are recommended
by the engineer and are used, the engineer
shall be liable only for gross negligence to
the extent of such use.

3. SCOPE OF WORK

The services to be performed by the engi-
neer shall include all services required to
complete the task or Step in accordance
with applicable EPA regulations (40 CFR
part 35, subpart E in effect on the date of
execution of this agreement) to the extent of
the scope of work as defined and set out in
the engineering services agreement to which
these provisions are attached.

4. CHANGES

(a) The owner may, at any time, by written
order, make changes within the general
scope of this agreement in the services or
work to be performed. If such changes cause
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an increase or decrease in the engineer’s cost
of, or time required for, performance of any
services under this agreement, whether or
not changed by any order, an equitable ad-
justment shall be made and this agreement
shall be modified in writing accordingly. The
engineer must assert any claim for adjust-
ment under this clause in writing within 30
days from the date of receipt by the engineer
of the notification of change, unless the
owner grants a further period of time before
the date of final payment under this agree-
ment.

(b) No services for which an additional
compensation will be charged by the engi-
neer shall be furnished without the written
authorization of the owner.

(c) In the event that there is a modifica-
tion of EPA requirements relating to the
services to be performed under this agree-
ment after the date of execution of this
agreement, the increased or decreased cost
of performance of the services provided for in
this agreement shall be reflected in an ap-
propriate modification of this agreement.

5. TERMINATION

(a) Either party may terminate this agree-
ment, in whole or in part, in writing, if the
other party substantially fails to fulfill its
obligations under this agreement through no
fault of the terminating party. However, no
such termination may be affected unless the
other party is given (1) not less than ten (10)
calendar days written notice (delivered by
certified mail, return receipt requested) of
intent to terminate and (2) an opportunity
for consultation with the terminating party
before termination.

(b) The owner may terminate this agree-
ment, in whole or in part, in writing, for its
convenience, if the termination is for good
cause (such as for legal or financial reasons,
major changes in the work or program re-
quirements, initiation of a new step) and the
engineer is given (1) not less than ten (10)
calendar days written notice (delivered by
certified mail, return receipt requested) of
intent to terminate, and (2) an opportunity
for consultation with the terminating party
before termination.

(c) If the owner terminates for default, an
equitable adjustment in the price provided
for in this agreement shall be made, but (1)
no amount shall be allowed for anticipated
profit on unperformed services or other
work, and (2) any payment due to the engi-
neer at the time of termination may be ad-
justed to the extent of any additional costs
the owner incurs because of the engineer’s
default. If the engineer terminates for de-
fault or if the owner terminates for conven-
ience, the equitable adjustment shall include
a reasonable profit for services or other work
performed. The equitable adjustment for any
termination shall provide for payment to the
engineer for services rendered and expenses
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incurred before the termination, in addition
to termination settlement costs the engineer
reasonably incurs relating to commitments
which had become firm before the termi-
nation.

(d) Upon receipt of a termination action
under paragraph (a) or (b) of this section 5.,
the engineer shall (1) promptly discontinue
all services affected (unless the notice di-
rects otherwise), and (2) deliver or otherwise
make available to the owner all data, draw-
ings, specifications, reports, estimates, sum-
maries, and such other information and ma-
terials as the engineer may have accumu-
lated in performing this agreement, whether
completed or in process.

(e) Upon termination under paragraph (a)
or (b) of this section 5., the owner may take
over the work and prosecute the same to
completion by agreement with another party
or otherwise. Any work the owner takes over
for completion will be completed at the own-
er’s risk, and the owner will hold harmless
the engineer from all claims and damages
arising out of improper use of the engineer’s
work.

() If, after termination for failure of the
engineer to fulfill contractual obligations, it
is determined that the engineer had not so
failed, the termination shall be deemed to
have been effected for the convenience of the
owner. In such event, adjustment of the price
provided for in this agreement shall be made
as paragraph (c) of this clause provides.

6. REMEDIES

Except as this agreement otherwise pro-
vides, all claims, counter-claims, disputes,
and other matters in question between the
owner and the engineer arising out of or re-
lating to this agreement or the breach of it
will be decided by arbitration if the parties
hereto mutually agree, or in a court of com-
petent jurisdiction within the State in which
the owner is located.

7. PAYMENT

(a) Payment shall be made in accordance
with the payment schedule incorporated in
this agreement as soon as practicable upon
submission of statements requesting pay-
ment by the engineer to the owner. If no
such payment schedule is incorporated in
this agreement, the payment provisions of
paragraph (b) of this clause shall apply.

(b) The engineer may request monthly
progress payments and the owner shall make
them as soon as practicable upon submission
of statements requesting payment by the en-
gineer to the owner. When such progress pay-
ments are made, the owner may withhold up
to ten (10) percent of the vouchered amount
until satisfactory completion by the engi-
neer of work and services within a step
called for under this agreement. When the
owner determines that the work under this
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agreement or any specified task hereunder is
substantially complete and that the amount
of retained percentages is in excess of the
amount considered by him to be adequate for
his protection, he shall release to the engi-
neer such excess amount.

(c) No payment request made under para-
graph (a) or (b) of this clause shall exceed
the estimated amount and value of the work
and services performed by the engineer under
this agreement. The engineer shall prepare
the estimates of work performed and shall
supplement them with such supporting data
as the owner may require.

(d) Upon satisfactory completion of the
work performed under this agreement, as a
condition precedent to final payment under
this agreement or to settlement upon termi-
nation of the agreement, the engineer shall
execute and deliver to the owner a release of
all claims against the owner arising under or
by virtue of this agreement, other than such
claims, if any, as may be specifically ex-
empted by the engineer from the operation
of the release in stated amounts to be set
forth therein.

8. PROJECT DESIGN

(@) In the performance of this agreement,
the engineer shall, to the extent practicable,
provide for maximum use of structures, ma-
chines, products, materials, construction
methods, and equipment which are readily
available through competitive procurement,
or through standard or proven production
techniques, methods, and processes, con-
sistent with 40 CFR 35.936-3 and 35.936-13 in
effect on the date of execution of this agree-
ment, except to the extent to which innova-
tive technology may be used under 40 CFR
35.908 in effect on the date of execution of
this agreement.

(b) The engineer shall not, in the perform-
ance of the work under this agreement,
produce a design or specification which
would require the use of structures, ma-
chines, products, materials, construction
methods, equipment, or processes which the
engineer knows to be available only from a
sole source, unless the engineer has ade-
quately justified the use of a sole source in
writing.

(c) The engineer shall not, in the perform-
ance of the work under this agreement,
produce a design or specification which
would be restrictive in violation of section
204(a)(6) of the Clean Water Act. This statute
requires that no specification for bids or
statement of work shall be written in such a
manner as to contain proprietary, exclu-
sionary, or discriminatory requirements
other than those based upon performance,
unless such requirements are necessary to
test or demonstrate a specific thing, or to
provide for necessary interchangeability of
parts and equipment, or at least two brand
names or trade names of comparable quality
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or utility are listed and are followed by the
words “or equal.” With regard to materials, if
a single material is specified, the engineer
must be prepared to substantiate the basis
for the selection of the material.

(d) The engineer shall report to the owner
any sole-source or restrictive design or spec-
ification giving the reason or reasons why it
is necessary to restrict the design or speci-
fication.

(e) The engineer shall not knowingly speci-
fy or approve the performance of work at a
facility which is in violation of clean air or
water standards and which is listed by the
Director of the EPA Office of Federal Activi-
ties under 40 CFR part 15.

9. AUDIT; ACCESS TO RECORDS

(a) The engineer shall maintain books,
records, documents, and other evidence di-
rectly pertinent to performance on EPA
grant work under this agreement in accord-
ance with generally accepted accounting
principles and practices consistently applied,
and 40 CFR 30.605, 30.805, and 35.935-7 in effect
on the date of execution of this agreement.
The engineer shall also maintain the finan-
cial information and data used by the engi-
neer in the preparation or support of the cost
submission required under 40 CFR 35.937-6(b)
in effect on the date of execution of this
agreement and a copy of the cost summary
submitted to the owner. The U.S. Environ-
mental Protection Agency, the Comptroller
General of the United States, the U.S. De-
partment of Labor, owner, and [the State
water pollution control agency] or any of
their duly authorized representatives shall
have access to such books, records, docu-
ments, and other evidence for inspection,
audit, and copying. The engineer will provide
proper facilities for such access and inspec-
tion.

(b) The engineer agrees to include para-
graphs (a) through (e) of this clause in all his
contracts and all tier subcontracts directly
related to project performance that are in
excess of $10,000.

(c) Audits conducted under this provision
shall be in accordance with generally accept-
ed auditing standards and established proce-
dures and guidelines of the reviewing or
audit agency(ies).

(d) The engineer agrees to the disclosure of
all information and reports resulting from
access to records under paragraphs (a) and
(b) of this clause, to any of the agencies re-
ferred to in paragraph (a), provided that the
engineer is afforded the opportunity for an
audit exit conference and an opportunity to
comment and submit any supporting docu-
mentation on the pertinent portions of the
draft audit report and that the final audit re-
port will include written comments of rea-
sonable length, if any, of the engineer.

(e) The engineer shall maintain and make
available records under paragraphs (a) and
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(b) of this clause during performance on EPA
grant work under this agreement and until 3
years from the date of final EPA grant pay-
ment for the project. In addition, those
records which relate to any “Dispute” appeal
under an EPA grant agreement, to litiga-
tion, to the settlement of claims arising out
of such performance, or to costs or items to
which an audit exception has been taken,
shall be maintained and made available until
3 years after the date of resolution of such
appeal, litigation, claim, or exception.

10. PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA

(This clause is applicable if the amount of this
agreement exceeds $100,000.)

(a) If the owner or EPA determines that
any price, including profit, negotiated in
connection with this agreement or any cost
reimbursable under this agreement was in-
creased by any significant sums because the
engineer or any subcontractor furnished in-
complete or inaccurate cost or pricing data
or data not current as certified in his certifi-
cation of current cost or pricing data (EPA
form 5700-41), then such price, cost, or profit
shall be reduced accordingly and the agree-
ment shall be modified in writing to reflect
such reduction.

(b) Failure to agree on a reduction shall be
subject to the remedies clause of this agree-
ment.

(Note: Since the agreement is subject to reduc-
tion under this clause by reason of defective cost
or pricing data submitted in connection with
certain subcontracts, the engineer may wish to
include a clause in each such subcontract re-
quiring the subcontractor to appropriately in-
demnify the engineer. It is also expected that
any subcontractor subject to such indemnifica-
tion will generally require substantially similar
indemnification for defective cost or pricing
data required to be submitted by his lower tier
subcontractors.)

11. SUBCONTRACTS

(a) Any subcontractors and outside associ-
ates or consultants required by the engineer
in connection with services under this agree-
ment will be limited to such individuals or
firms as were specifically identified and
agreed to during negotiations, or as the
owner specifically authorizes during the per-
formance of this agreement. The owner must
give prior approval for any substitutions in
or additions to such subcontractors, associ-
ates, or consultants.

(b) The engineer may not subcontract serv-
ices in excess of thirty (30) percent (or

percent, if the owner and the engineer here-

by agree) of the contract price to sub-
contractors or consultants without the own-
er’s prior written approval.
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12. LABOR STANDARDS

To the extent that this agreement involves
“construction” (as defined by the Secretary
of Labor), the engineer agrees that such con-
struction work shall be subject to the fol-
lowing labor standards provisions, to the ex-
tent applicable:

(a) Davis-Bacon Act (40 U.S.C. 276a—276a—
7;

(b) Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327-333);

(c) Copeland Anti-Kickback Act (18 U.S.C.
874); and

(d) Executive Order 11246 (Equal Employ-
ment Opportunity);

and implementing rules, regulations, and
relevant orders of the Secretary of Labor or
EPA. The engineer further agrees that this
agreement shall include and be subject to
the “Labor Standards Provisions for Feder-
ally Assisted Construction Contracts” (EPA
form 5720-4) in effect at the time of execu-
tion of this agreement.

13. EQUAL EMPLOYMENT OPPORTUNITY

In accordance with EPA policy as ex-
pressed in 40 CFR 30.420-5, the engineer
agrees that he will not discriminate against
any employee or applicant for employment
because of race, religion, color, sex, age, or
national origin.

14. UTILIZATION OF SMALL AND MINORITY
BUSINESS

In accordance with EPA policy as ex-
pressed in 40 CFR 35.936-7, the engineer
agrees that qualified small business and mi-
nority business enterprises shall have the
maximum practicable opportunity to par-
ticipate in the performance of EPA grant-
assisted contracts and subcontracts.

15. COVENANT AGAINST CONTINGENT FEES

The engineer warrants that no person or
selling agency has been employed or retained
to solicit or secure this contract upon an
agreement or understanding for a commis-
sion, percentage, brokerage, or contingent
fee, excepting bona fide employees. For
breach or violation of this warranty the
owner shall have the right to annul this
agreement without liability or in its discre-
tion to deduct from the contract price or
consideration, or otherwise recover, the full
amount of such commission, percentage, bro-
kerage, or contingent fee.

16. GRATUITIES

(a) If it is found, after notice and hearing,
by the owner that the engineer, or any of the
engineer’s agents or representatives, offered
or gave gratuities (in the form of entertain-
ment, gifts, or otherwise), to any official,
employee, or agent of the owner, of the
State, or of EPA in an attempt to secure a
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contract or favorable treatment in awarding,
amending, or making any determinations re-
lated to the performance of this agreement,
the owner may, by written notice to the en-
gineer, terminate the right of the engineer
to proceed under this agreement. The owner
may also pursue other rights and remedies
that the law or this agreement provides.
However, the existence of the facts upon
which the owner bases such findings shall be
in issue and may be reviewed in proceedings
under the remedies clause of this agreement.

(b) In the event this agreement is termi-
nated as provided in paragraph (a) hereof,
the owner shall be entitled: (1) To pursue the
same remedies against the engineer as it
could pursue in the event of a breach of the
contract by the engineer, and (2) as a pen-
alty, in addition to any other damages to
which it may be entitled by law, to exem-
plary damages in an amount (as determined
by the owner) which shall be not less than 3
nor more than 10 times the costs the engi-
neer incurs in providing any such gratuities
to any such officer or employee.

17. PATENTS

If this agreement involves research, devel-
opmental, experimental, or demonstration
work and any discovery or invention arises
or is developed in the course of or under this
agreement, such invention or discovery shall
be subject to the reporting and rights provi-
sions of subpart D of 40 CFR part 30, in effect
on the date of execution of this agreement,
including appendix B of part 30. In such case,
the engineer shall report the discovery or in-
vention to EPA directly or through the
owner, and shall otherwise comply with the
owner’s responsibilities in accordance with
subpart D of 40 CFR part 30. The engineer
agrees that the disposition of rights to in-
ventions made under this agreement shall be
in accordance with the terms and conditions
of appendix B. The engineer shall include ap-
propriate patent provisions to achieve the
purpose of this condition in all subcontracts
involving research, developmental, experi-
mental, or demonstration work.

18. COPYRIGHTS AND RIGHTS IN DATA

(a) The engineer agrees that any plans,
drawings, designs, specifications, computer
programs (which are substantially paid for
with EPA grant funds), technical reports, op-
erating manuals, and other work submitted
with a step 1 facilities plan or with a step 2
or step 3 grant application or which are spec-
ified to be delivered under this agreement or
which are developed or produced and paid for
under this agreement (referred to in this
clause as “Subject Data”) are subject to the
rights in the United States, as set forth in
subpart D of 40 CFR part 30 and in appendix
C to 40 CFR part 30, in effect on the date of
execution of this agreement. These rights in-
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clude the right to use, duplicate, and disclose
such subject data, in whole or in part, in any
manner for any purpose whatsoever, and to
have others do so. For purposes of this
clause, “grantee” as used in appendix C refers
to the engineer. If the material is copyright-
able, the engineer may copyright it, as ap-
pendix C permits, subject to the rights in the
Government in appendix C, but the owner
and the Federal Government reserve a roy-
alty-free, nonexclusive, and irrevocable li-
cense to reproduce, publish, and use such
materials, in whole or in part, and to author-
ize others to do so. The engineer shall in-
clude appropriate provisions to achieve the
purpose of this condition in all subcontracts
expected to produce copyrightable subject
data.

(b) All such subject data furnished by the
engineer pursuant to this agreement are in-
struments of his services in respect of the
project. It is understood that the engineer
does not represent such subject data to be
suitable for reuse on any other project or for
any other purpose. If the owner reuses the
subject data without the engineer’s specific
written verification or adaptation, such
reuse will be at the risk of the owner, with-
out liability to the engineer. Any such
verification or adaptation will entitle the
engineer to further compensation at rates
agreed upon by the owner and the engineer.

APPENDIX C-2 TO SUBPART E OF PART
35—REQUIRED PROVISIONS—CON-
STRUCTION CONTRACTS

SUPPLEMENTAL GENERAL CONDITIONS

. General

. Changes

. Differing Site Conditions

. Suspension of Work

Termination for Default; Damages for

Delay; Time Extensions

. Termination for Convenience

. Remedies

. Labor Standards

Utilization of Small or Minority Business

. Audit; Access to Records

Price Reduction for Defective Cost or

Pricing Data

12. Covenant Against Contingent Fees

13. Gratuities

14. Patents

15. Copyrights and Rights in Data

16. Prohibition Against Listed Violating Fa-
cilities

17. Buy American

arwNE
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1. GENERAL

(&) The owner and the contractor agree
that the following supplemental general pro-
visions apply to the work to be performed
under this contract and that these provisions
supersede any conflicting provisions of this
contract.
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(b) This contract is funded in part by a
grant from the U.S. Environmental Protec-
tion Agency. Neither the United States nor
any of its departments, agencies or employ-
ees is a party to this contract. This contract
is subject to regulations contained in 40 CFR
35.936, 35.938, and 35.939 in effect on the date
of execution of this contract.

(c) The owner’s rights and remedies pro-
vided in these clauses are in addition to any
other rights and remedies provided by law or
under this contract.

2. CHANGES

(a) The owner may, at any time, without
notice to the sureties, by written order des-
ignated or indicated to be a change order,
make any change in the work within the
general scope of the contract, including but
not limited to changes—

(1) In the specifications (including draw-
ings and designs);

(2) In the method or manner of perform-
ance of the work;

(3) In the owner-furnished facilities, equip-
ment, materials, services, or site; or

(4) Directing acceleration in the perform-
ance of the work.

(b) Any other written order or an oral
order (which terms as used in this paragraph
(b) shall include direction, instruction, inter-
pretation, or determination) from the owner,
which causes any such change, shall be
treated as a change order under this clause,
if the contractor gives the owner written no-
tice stating the date, circumstances, and
source of the order and if the contractor re-
gards the order as a change order.

(c) Except as provided in this clause, no
order, statement, or conduct of the owner
shall be treated as a change under this
clause or shall entitle the contractor to an
equitable adjustment.

(d) If any change under this clause causes
an increase or decrease in the contractor’s
cost of, or the time required for, the per-
formance of any part of the work under this
contract, whether or not changed by any
order, an equitable adjustment shall be made
and the contract modified in writing accord-
ingly. However, except for claims based on
defective specifications, no claim for any
change under paragraph (b) of this section 2.,
shall be allowed for any costs incurred more
than 20 days before the contractor gives
written notice as there required. Also, in the
case of defective specifications for which the
owner is responsible, the equitable adjust-
ment shall include any increased cost rea-
sonably incurred by the contractor in at-
tempting to comply with such defective
specifications.

(e) If the contractor intends to assert a
claim for an equitable adjustment under this
clause, he must, within 30 days after receipt
of a written change order under (a) above or
the furnishing of a written notice under
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paragraph (b) of this section 2., submit to the
owner a written statement setting forth the
general nature and monetary extent of such
claim, unless the owner extends this period.
The statement of claim hereunder may be in-
cluded in the notice under paragraph (b) of
this section 2.

(f) No claim by the contractor for an equi-
table adjustment hereunder shall be allowed
if asserted after final payment under this
contract.

3. DIFFERING SITE CONDITIONS

(a) The contractor shall promptly, and be-
fore such conditions are disturbed, notify the
owner in writing of: (1) Subsurface or latent
physical conditions at the site differing ma-
terially from those indicated in this con-
tract, or (2) unknown physical conditions at
the site, of an unusual nature, differing ma-
terially from those ordinarily encountered
and generally recognized as inhering in work
of the character provided for in this con-
tract. The owner shall promptly investigate
the conditions. If he finds that such condi-
tions do materially differ and cause an in-
crease or decrease in the contractor’s cost of,
or the time required for, performance of any
part of the work under this contract, wheth-
er or not changed as a result of such condi-
tions, an equitable adjustment shall be made
and the contract modified in writing accord-
ingly.

(b) No claim of the contractor under this
clause shall be allowed unless the contractor
has given the notice required in paragraph
(a) of this clause, except that the owner may
extend the prescribed time.

(c) No claim by the contractor for an equi-
table adjustment hereunder shall be allowed
if asserted after final payment under this
contract.

4. SUSPENSION OF WORK

(a) The owner may order the contractor in
writing to suspend, delay, or interrupt all or
any part of the work for such period of time
as he may determine to be appropriate for
the convenience of the owner.

(b) If the performance of all or any part of
the work is, for an unreasonable period of
time, suspended, delayed, or interrupted by
an act of the owner in administration of this
contract, or by his failure to act within the
time specfied in this contract (or if no time
is specified, within a reasonable time), an ad-
justment shall be made for any increase in
the cost of performance of this contract (ex-
cluding profit) necessarily caused by such
unreasonable suspension, delay, or interrup-
tion, and the contract modified in writing
accordingly. However, no adjustment shall
be made under this clause for any suspen-
sion, delay, or interruption to the extent (1)
that performance would have been so sus-
pended, delayed, or interrupted by any other
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cause, including the fault or negligence of
the contractor or (2) for which an equitable
adjustment is provided for or excluded under
any other provision of this contract.

(c) No claim under this clause shall be al-
lowed (1) for any costs incurred more than 20
days before the contractor shall have noti-
fied the owner in writing of the act or failure
to act involved (but this requirement shall
not apply as to a claim resulting from a sus-
pension order), and (2) unless the claim, in
an amount stated, is asserted in writing as
soon as practicable after the termination of
such suspension, delay, or interruption, but
not later than the date of final payment
under the contract.

5. TERMINATION FOR DEFAULT; DAMAGES FOR
DELAY; TIME EXTENSIONS

(a) If the contractor refuses or fails to
prosecute the work, or any separable part of
the work, with such diligence as will insure
its completion within the time specified in
this contract, or any extension thereof, or
fails to complete said work within such time,
the owner may, by written notice to the con-
tractor, terminate his right to proceed with
the work or such part of the work as to
which there has been delay. In such event
the owner may take over the work and pros-
ecute the same to completion, by contract or
otherwise, and may take possession of and
use in completing the work such materials,
appliances, and plant as may be on the site
of the work and necessary therefor. Whether
or not the contractor’s right to proceed with
the work is terminated, he and his sureties
shall be liable for any damage to the owner
resulting from his refusal or failure to com-
plete the work within the specified time.

(b) If the contract provides for liquidated
damages, and if the owner terminates the
contractor’s right to proceed, the resulting
damage will consist of such liquidated dam-
ages until such reasonable time as may be
required for final completion of the work to-
gether with any increased costs the owner
incurs in completing the work.

(c) If the contract provides for liquidated
damages and if the owner does not terminate
the contractor’s right to proceed, the result-
ing damage will consist of such liquidated
damages until the work is completed or ac-
cepted.

(d) The contractor’s right to proceed shall
not be terminated nor the contractor
charged with resulting damage if:

(1) The delay in the completion of the work
arises from causes other than normal weath-
er beyond the control and without the fault
or negligence of the contractor, including,
but not restricted to, acts of God, acts of the
public enemy, acts of the owner in either its
sovereign or contractual capacity, acts of
another contractor in the performance of a
contract with the owner, fires, floods,
epidemics, quarantine restrictions, strikes,
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freight embargoes, unusually severe weather,
or delays of subcontractors or suppliers aris-
ing from causes other than normal weather
beyond the control and without the fault or
negligence of both the contractor and such
subcontractors or suppliers; and

(2) The contractor, within 10 days from the
beginning of any such delay (unless the
owner grants a further period of time before
the date of final payment under the con-
tract), notifies the owner in writing of the
causes of delay. The owner shall ascertain
the facts and the extent of the delay and ex-
tend the time for completing the work when,
in his judgment, the findings of fact justify
such an extension. His findings of fact shall
be final and conclusive on the parties, sub-
ject only to appeal as the remedies clause of
this contract provides.

(e) If, after notice of termination of the
contractor’s right to proceed under the pro-
visions of this clause, it is determined for
any reason that the contractor was not in
default under this clause, or that the delay
was excusable under this clause, the rights
and obligations of the parties shall be the
same as if the notice of termination has been
issued under the clause providing for termi-
nation for convenience of the owner.

(f) The rights and remedies of the owner
provided in this clause are in addition to any
other rights and remedies provided by law or
under this contract.

(@) As used in paragraph (d)(1) of this
clause, the term “subcontractors or sup-
pliers” means subcontractors or suppliers at
any tier.

6. TERMINATION FOR CONVENIENCE

(a) The owner may terminate the perform-
ance of work under this contract in accord-
ance with this clause in whole, or from time
to time in part, whenever the owner shall de-
termine that such termination is in the best
interest of the owner. Any such termination
shall be effected by delivery to the con-
tractor of a notice of termination specifying
the extent to which performance of work
under the contract is terminated, and the
date upon which such termination becomes
effective.

(b) After receipt of a notice of termination,
and except as otherwise directed by the
owner, the contractor shall:

(1) Stop work under the contract on the
date and to the extent specified in the notice
of termination;

(2) Place no further orders or subcontracts
for materials, services, or facilities except as
necessary to complete the portion of the
work under the contract which is not termi-
nated;

(38) Terminate all orders and subcontracts
to the extent that they relate to the per-
formance of work terminated by the notice
of termination;
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(4) Assign to the owner, in the manner, at
the times, and to the extent directed by the
owner, all of the right, title, and interest of
the contractor under the orders and sub-
contracts so terminated. The owner shall
have the right, in its discretion, to settle or
pay any or all claims arising out of the ter-
mination of such orders and subcontracts;

(5) Settle all outstanding liabilities and all
claims arising out of such termination of or-
ders and subcontracts, with the approval or
ratification of the owner to the extent he
may require. His approval or ratification
shall be final for all the purposes of this
clause;

(6) Transfer title to the owner, and deliver
in the manner, at the times, and to the ex-
tent, if any, directed by the owner, (i) the
fabricated or unfabricated parts, work in
process, completed work, supplies, and other
material produced as a part of, or acquired in
connection with the performance of, the
work terminated by the notice of termi-
nation, and (ii) the completed or partially
completed plans, drawings, information, and
other property which, if the contract had
been completed, would have been required to
be furnished to the owner;

(7) Use his best efforts to sell, in the man-
ner, at the times, to the extent, and at the
price or prices that the owner directs or au-
thorizes, any property of the types referred
to in paragraph (b)(6) of this clause, but the
contractor (i) shall not be required to extend
credit to any purchaser, and (ii) may acquire
any such property under the conditions pre-
scribed and at a price or prices approved by
the owner. The proceeds of any such transfer
or disposition shall be applied in reduction of
any payments to be made by the owner to
the contractor under this contract or shall
otherwise be credited to the price or cost of
the work covered by this contract or paid in
such other manner as the owner may direct;

(8) Complete performance of such part of
the work as shall not have been terminated
by the notice of termination; and

(9) Take such action as may be necessary,
or as the owner may direct, for the protec-
tion and preservation of the property related
to this contract which is in the possession of
the contractor and in which the owner has or
may acquire an interest.

(c) After receipt of a notice of termination,
the contractor shall submit to the owner his
termination claim, in the form and with the
certification the owner prescribes. Such
claim shall be submitted promptly but in no
event later than 1 year from the effective
date of termination, unless one or more ex-
tensions in writing are granted by the owner
upon request of the contractor made in writ-
ing within such 1-year period or authorized
extension. However, if the owner determines
that the facts justify such action, he may re-
ceive and act upon any such termination
claim at any time after such 1-year period or
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extension. If the contractor fails to submit
his termination claim within the time al-
lowed, the owner may determine, on the
basis of information available to him, the
amount, if any, due to the contractor be-
cause of the termination. The owner shall
then pay to the contractor the amount so de-
termined.

(d) Subject to the provisions of paragraph
(c), the contractor and the owner may agree
upon the whole or any part of the amount or
amounts to be paid to the contractor because
of the total or partial termination of work
under this clause. The amount or amounts
may include a reasonable allowance for prof-
it on work done. However, such agreed
amount or amounts, exclusive of settlement
costs, shall not exceed the total contract
price as reduced by the amount of payments
otherwise made and as further reduced by
the contract price of work not terminated.
The contract shall be amended accordingly,
and the contractor shall be paid the agreed
amount. Nothing in paragraph (e) of this
clause, prescribing the amount to be paid to
the contractor in the event of failure of the
contractor and the owner to agree upon the
whole amount to be paid to the contractor
because of the termination of work under
this clause, shall be deemed to limit, re-
strict, or otherwise determine or affect the
amount or amounts which may be agreed
upon to be paid to the contractor pursuant
to this paragraph (d).

(e) If the contractor and the owner fail to
agree, as paragraph (d) of this section 6., pro-
vides, on the whole amount to be paid to the
contractor because of the termination of
work under this clause, the owner shall de-
termine, on the basis of information avail-
able to him, the amount, if any, due to the
contractor by reason of the termination and
shall pay to the contractor the amounts de-
termined as follows:

(1) For all contract work performed before
the effective date of the notice of termi-
nation, the total (without duplication of any
items) of—

(i) The cost of such work;

(ii) The cost of settling and paying claims
arising out of the termination of work under
subcontracts or orders as paragraph (b)(5) of
this clause provides. This cost is exclusive of
the amounts paid or payable on account of
supplies or materials delivered or services
furnished by the subcontractor before the ef-
fective date of the notice of termination.
These amounts shall be included in the cost
on account of which payment is made under
paragraph (1)(i) of this section 6.; and

(iif) A sum, as profit on paragraph (1)(i) of
this section 6., that the owner determines to
be fair and reasonable. But, if it appears that
the contractor would have sustained a loss
on the entire contract had it been completed,
no profit shall be included or allowed under
this paragraph (1)(iii) of this section 6., and
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an appropriate adjustment shall be made re-
ducing the amount of the settlement to re-
flect the indicated rate of loss; and

(2) The reasonable cost of the preservation
and protection of property incurred under
paragraph (b)(9) of this clause; and any other
reasonable cost incidental to termination of
work under this contract, including expense
incidental to the determination of the
amount due to the contractor as the result of
the termination of work under this contract.
The total sum to be paid to the contractor
under paragraph (e)(1) of this clause shall
not exceed the total contract price as re-
duced by the amount of payments otherwise
made and as further reduced by the contract
price of work not terminated. Except for nor-
mal spoilage, and except to the extent that
the owner shall have otherwise expressly as-
sumed the risk of loss, there shall be ex-
cluded from the amounts payable to the con-
tractor under paragraph (1) of this clause 6.,
the fair value, as determined by the owner of
property which is destroyed, lost, stolen, or
damaged, to the extent that it is un-deliver-
able to the owner, or to a buyer under para-
graph (b)(7) of this clause.

(f) The contractor shall have the right to
dispute under the clause of this contract en-
titled “Remedies,” from any determination
the owner makes under paragraph (c) or (e)
of this clause. But, if the contractor has
failed to submit his claim within the time
provided in paragraph (c) of this clause and
has failed to request extension of such time,
he shall have no such right of appeal. In any
case where the owner has determined the
amount due under paragraph (c) or (e) of this
clause, the owner shall pay to the contractor
the following: (1) If there is no right of ap-
peal hereunder or if no timely appeal has
been taken, the amount so determined by
the owner or (2) if a “Remedies” proceeding is
initiated, the amount finally determined in
such “Remedies” proceeding.

(9) In arriving at the amount due the con-
tractor under this clause there shall be de-
ducted (1) all unliquidated advance or other
payments on account theretofore made to
the contractor, applicable to the terminated
portion of this contract, (2) any claim which
the owner may have against the contractor
in connection with this contract, and (3) the
agreed price for, or the proceeds of sale of,
any materials, supplies, or other things kept
by the contractor or sold, under the provi-
sions of this clause, and not otherwise recov-
ered by or credited to the owner.

(h) If the termination hereunder be partial,
before the settlement of the terminated por-
tion of this contract, the contractor may file
with the owner a request in writing for an
equitable adjustment of the price or prices
specified in the contract relating to the con-
tinued portion of the contract (the portion
not terminated by the notice of termi-
nation). Such equitable adjustment as may
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be agreed upon shall be made in the price or
prices. Nothing contained herein shall limit
the right of the owner and the contractor to
agree upon the amount or amounts to be
paid to the contractor for the completion of
the continued portion of the contract when
the contract does not contain an established
contract price for the continued portion.

7. REMEDIES

Unless this contract provides otherwise, all
claims, counterclaims, disputes and other
matters in question between the owner and
the contractor arising out of or relating to
this agreement or its breach will be decided
by arbitration if the parties mutually agree,
or in a court of competent jurisdiction with-
in the State in which the owner is located.

8. LABOR STANDARDS

The contractor agrees that “construction”
work (as defined by the Secretary of Labor)
shall be subject to the following labor stand-
ards provisions, to the extent applicable:

(a) Davis-Bacon Act (40 U.S.C. 276a—276a—
s

(b) Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327-33);

(c) Copeland Anti-Kickback Act (18 U.S.C.
874); and

(d) Executive Order 11246 (equal employ-
ment opportunity);
and implementing rules, regulations, and
relevant orders of the Secretary of Labor or
EPA. The contractor further agrees that this
contract shall include and be subject to the
“Labor Standards Provisions for Federally
assisted Construction Contracts” (EPA form
5720-4) in effect at the time of execution of
this agreement.

9. UTILIZATION OF SMALL AND MINORITY
BUSINESS

In accordance with EPA policy as ex-
pressed in 40 CFR 35.936-7, the contractor
agrees that small business and minority
business enterprises shall have the maximum
practicable opportunity to participate in the
performance of EPA grant-assisted contracts
and subcontracts.

10. AUDIT; ACCESS TO RECORDS

(a) The contractor shall maintain books,
records, documents and other evidence di-
rectly pertinent to performance on EPA
grant work under this contract in accord-
ance with generally accepted accounting
principles and practices consistently applied,
and 40 CFR 30.605, 30.805, and 35.935-7 in effect
on the date of execution of this contract.
The contractor shall also maintain the fi-
nancial information and data used by the
contractor in the preparation or support of
the cost submission required under 40 CFR
35.938-5 in effect on the date of execution of
this contract for any negotiated contract or
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change order and a copy of the cost summary
submitted to the owner. The U.S. Environ-
mental Protection Agency, the Comptroller
General of the United States, the U.S. De-
partment of Labor, owner, and (the State
water pollution control agency) or any of
their authorized representatives shall have
access to such books, records, documents and
other evidence for the purpose of inspection,
audit and copying. The contractor will pro-
vide proper facilities for such access and in-
spection.

(b) If this contract is a formally adver-
tised, competitively awarded, fixed price
contract, the contractor agrees to make
paragraphs (a) through (f) of this clause ap-
plicable to all negotiated change orders and
contract amendments affecting the contract
price. In the case of all other types of prime
contracts, the contractor agrees to include
paragraphs (a) through (f) of this clause in
all his contracts in excess of $10,000 and all
tier subcontracts in excess of $10,000 and to
make paragraphs (a) through (f) of this
clause applicable to all change orders di-
rectly related to project performance.

(c) Audits conducted under this provision
shall be in accordance with generally accept-
ed auditing standards and established proce-
dures and guidelines of the reviewing or
audit agency(ies).

(d) The contractor agrees to the disclosure
of all information and reports resulting from
access to records under paragraphs (a) and
(b) of this clause, to any of the agencies re-
ferred to in paragraph (a) of this clause 10.,
provided that the contractor is afforded the
opportunity for an audit exit conference, and
an opportunity to comment and submit any
supporting documentation on the pertinent
portions of the draft audit report and that
the final EPA audit report will include writ-
ten comments of reasonable length, if any, of
the contractor.

(e) Records under paragraphs (a) and (b) of
this clause 10., shall be maintained and made
available during performance on EPA grant
work under this contract and until 3 years
from the date of final EPA grant payment
for the project. In addition, those records
which relate to any “Dispute” appeal under
an EPA grant agreement, to litigation, to
the settlement of claims arising out of such
performance, or to costs or items to which
an audit exception has been taken, shall be
maintained and made available until three
years after the date of resolution of such ap-
peal, litigation, claim or exception.

(f) The right of access which this clause
confers will generally be exercised (with re-
spect to financial records) under (1) nego-
tiated prime contracts, (2) negotiated change
orders or contract amendments in excess of
$10,000 affecting the price of any formally ad-
vertised, competitively awarded, fixed price
contract, and (3) subcontracts or purchase
orders under any contract other than a for-
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mally advertised, competitively awarded,
fixed price contract. However, this right of
access will generally not be exercised with
respect to a prime contract, subcontract, or
purchase order awarded after effective price
competition. In any event, such right of ac-
cess may be exercised under any type of con-
tract or subcontract (1) with respect to
records pertaining directly to contract per-
formance, excluding any financial records of
the contractor, (2) if there is any indication
that fraud, gross abuse, or corrupt practices
may be involved or (3) if the contract is ter-
minated for default or for convenience.

11. PRICE REDUCTION FOR DEFECTIVE COST OR
PRICING DATA

(This clause is applicable to (1) any nego-
tiated prime contract in excess of $100,000; (2)
negotiated contract amendments or change or-
ders in excess of $100,000 affecting the price of a
formally advertised, competitively awarded,
fixed price contract; or (3) any subcontract or
purchase order in excess of $100,000 under a
prime contract other than a formally advertised,
competitively awarded, fixed price contract.
Change orders shall be determined to be in ex-
cess of $100,000 in accordance with 40 CFR
35.938-5(g). However, this clause is not applica-
ble for contracts or subcontracts to the extent
that they are awarded on the basis of effective
price competition.)

(a) If the owner or EPA determines that
any price (including profit) negotiated in
connection with this contract, or any cost
reimbursable under this contract, was in-
creased by any significant sums because the
contractor, or any subcontractor furnished
incomplete or inaccurate cost or pricing
data or data not current as certified in his
certification of current cost or pricing data
(EPA form 5700-41), then such price or cost or
profit shall be reduced accordingly and the
contract shall be modified in writing to re-
flect such reduction.

(b) Failure to agree on a reduction shall be
subject to the Remedies clause of this con-
tract.

(Note: Since the contract is subject to reduc-
tion under this clause by reason of defective cost
or pricing data submitted in connection with
certain subcontracts, the contractor may wish to
include a clause in each such subcontract re-
quiring the subcontractor to appropriately in-
demnify the contractor. It is also expected that
any subcontractor subject to such indemnifica-
tion will generally require substantially similar
indemnification for defective cost or pricing
data required to be submitted by his lower tier
subcontractors.)

12. COVENANT AGAINST CONTINGENT FEES

The contractor warrants that no person or
selling agency has been employed or retained
to solicit or secure this contract upon an
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agreement or understanding for a commis-
sion, percentage, brokerage, or contingent
fee, excepting bona fide employees or bona
fide established commercial or selling agen-
cies maintained by the contractor for the
purpose of securing business. For breach or
violation of this warranty the owner shall
have the right to annul this contract with-
out liability or in its discretion to deduct
from the contract price or consideration, or
otherwise recover, the full amount of such
commission, percentage, brokerage, or con-
tingent fee.

13. GRATUITIES

(a) If the owner finds, after notice and
hearing, that the contractor or any of the
contractor’s agents or representatives of-
fered or gave gratuities (in the form of enter-
tainment, gifts, or otherwise) to any official,
employee or agent of the owner, of the State,
or of EPA in an attempt to secure a contract
or favorable treatment in the awarding,
amending, or making any determinations re-
lated to the performance of this contract,
the owner may, by written notice to the con-
tractor, terminate the right of the con-
tractor to proceed under this contract. The
owner may also pursue other rights and rem-
edies that the law or this contract provides.
However, the existence of the facts upon
which the owner makes such findings shall
be in issue and may be reviewed in pro-
ceedings under the remedies clause of this
contract.

(b) In the event this contract is terminated
as provided in paragraph (a) of this clause,
the owner shall be entitled (1) to pursue the
same remedies against the contractor as it
could pursue in the event of a breach of the
contract by the contractor, and (2) as a pen-
alty in addition to any other damages to
which it may be entitled by law, to exem-
plary damages in an amount (as determined
by the owner) which shall be not less than 3
nor more than 10 times the costs the con-
tractor incurs in providing any such gratu-
ities to any such officer or employee.

14. PATENTS

If this contract involves research, develop-
mental, experimental, or demonstration
work, and any discovery or invention arises
or is developed in the course of or under this
contract, such invention or discovery shall
be subject to the reporting and rights provi-
sions of subpart D of 40 CFR part 30, in effect
on the date of execution of this contract, in-
cluding appendix B of part 30. In such case,
the contractor shall report the discovery or
invention to EPA directly or through the
owner, and shall otherwise comply with the
owner’s responsibilities in accordance with
subpart D of 40 CFR part 30. The contractor
agrees that the disposition of rights to in-
ventions made under this contract shall be
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in accordance with the terms and conditions
of appendix B. The contractor shall include
appropriate patent provisions to achieve the
intent of this condition in all subcontracts
involving research, developmental, experi-
mental, or demonstration work.

15. COPYRIGHTS AND RIGHTS IN DATA

The contractor agrees that any plans,
drawings, designs, specifications, computer
programs (which are substantially paid for
with EPA grant funds), technical reports, op-
erating manuals, and other work submitted
with a proposal or grant application or
which are specified to be delivered under this
contract or which are developed or produced
and paid for under this contract (referred to
in this clause as “Subject Data”) are subject
to the rights in the United States, as set
forth in subpart D of 40 CFR part 30 and in
appendix C to 40 CFR part 30, in effect on the
date of execution of this contract. These
rights include the right to use, duplicate and
disclose such Subject Data, in whole or in
part, in any manner for any purpose whatso-
ever, and to have others do so. For purposes
of this clause, “grantee” as used in appendix
C refers to the contractor. If the material is
copyrightable, the contractor may copyright
it, as appendix C permits, subject to the
rights in the Government as set forth in ap-
pendix C, but the owner and the Federal Gov-
ernment reserve a royalty-free, nonexclu-
sive, and irrevocable license to reproduce,
publish and use such materials, in whole or
in part, and to authorize others to do so. The
contractor shall include provisions appro-
priate to achieve the intent of this condition
in all subcontracts expected to produce copy-
rightable Subject Data.

16. PROHIBITION AGAINST LISTED VIOLATING
FACILITIES

(Applicable only to a contract in excess of
$100,000 and when otherwise applicable under 40
CFR part 15.)

(a) The contractor agrees as follows:

(1) To comply with all the requirements of
section 114 of the Clean Air Act, as amended
(42 U.S.C. 1857, et seq., as amended by Pub. L.
92-604) and section 308 of the Clean Water
Act (33 U.S.C. 1251, as amended), respec-
tively, which relate to inspection, moni-
toring, entry, reports, and information, as
well as other requirements specified in sec-
tion 114 and section 308 of the Air Act and
the Water Act, respectively, and all regula-
tions and guidelines issued thereunder before
the award of this contract.

(2) That no portion of the work required by
this prime contract will be performed in a fa-
cility listed on the Environmental Protec-
tion Agency list of violating facilities on the
date when this contract was awarded unless
and until the EPA eliminates the name of
such facility or facilities from the listing.
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(3) To use his best efforts to comply with
clean air and clean water standards at the
facilities in which the contract is being per-
formed.

(4) To insert the substance of the provi-
sions of this clause, including this paragraph
(4), in any nonexempt subcontract.

(b) The terms used in this clause have the
following meanings:

(1) The term Air Act means the Clean Air
Act, as amended (42 U.S.C. 1857 et seq.).

(2) The term Water Act means the Clean
Water Act, as amended (33 U.S.C. 1251 et seq.).

(3) The term Clean Air Standards means any
enforceable rules, regulations, guidelines,
standards, limitations, orders, controls, pro-
hibitions, or other requirements which are
contained in, issued under, or otherwise
adopted under the Air Act or Executive
Order 11738, an applicable implementation
plan as described in section 110(d) of the Air
Act (42 U.S.C. 1857c-5(d)), an approved imple-
mentation procedure or plan under section
111(c) or section 111(d), or an approved imple-
mentation procedure under section 112(d) of
the Air Act (42 U.S.C. 1857¢c-7(d)).

(4) The term Clean Water Standards means
any enforceable limitation, control, condi-
tion, prohibition, standard, or other require-
ment which is promulgated under the Water
Act or contained in a permit issued to a dis-
charger by the Environmental Protection
Agency or by a State under an approved pro-
gram, as authorized by section 402 of the
Water Act (33 U.S.C. 1342), or by a local gov-
ernment to ensure compliance with
pretreatment regulations as required by sec-
tion 307 of the Water Act (33 U.S.C. 1317).

(5) The term Compliance means compliance
with clean air or water standards. Compli-
ance shall also mean compliance with a
schedule or plan ordered or approved by a
court of competent jurisdiction, the
Envrionmental Protection Agency or an Air
or Water Pollution Control Agency in ac-
cordance with the requirements of the Air
Act or Water Act and regulations.

(6) The term Facility means any building,
plant, installation, structure, mine, vessel,
or other floating craft, location, or site of
operations, owned, leased, or supervised by a
contractor or subcontractor, to be used in
the performance of a contract or sub-
contract. Where a location or site of oper-
ations contains or includes more than one
building, plant, installation, or structure,
the entire location or site shall be deemed to
be a facility except where the Director, Of-
fice of Federal Activities, Environmental
Protection Agency, determines that inde-
pendent facilities are located in one geo-
graphical area.

17. BUY AMERICAN

In accordance with section 215 of the Clean
Water Act, and implementing EPA regula-
tions and guidelines, the contractor agrees
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that preference will be given to domestic
construction material by the contractor,
subcontractors, materialmen, and suppliers
in the performance of this contract.

[43 FR 44049, Sept. 27, 1978, as amended at 44
FR 37596, June 27, 1979; 44 FR 39340, July 5,
1979]

APPENDIX D TO SUBPART E OF PART 35—
EPA TRANSITION POLICY—EXISTING
CONSULTING ENGINEERING AGREE-
MENTS

A. ACCESS TO RECORDS—AUDIT

1. Access clause. After June 30, 1975, a con-
struction grant for Steps 1, 2 or 3 will not be
awarded nor will initiation of Step 1 work be
approved under 40 CFR 35.917(e) or 35.925-
18(a)(3), unless an acceptable records and ac-
cess clause is included in the consulting en-
gineering subagreement. The clause con-
tained in appendix C-1 shall be used on or
after March 1, 1976. The clause required by
former PG-53 or approved as an alternate
thereto may be used for all contracts under
grants awarded before March 1, 1976.

2. EPA exercise of right of access to records.
Under applicable statutory and regulatory
provisions, EPA has a broad right of access
to grantees’ consulting engineers’ records
pertinent to performance of EPA project
work. The extent to which EPA will exercise
this right of access will depend upon the na-
ture of the records and upon the type of
agreement.

a. In order to determine where EPA shall
exercise its right of access, engineers’
project-related records have been divided
into three categories:

(1) Category A: Records that pertain di-
rectly to the professional, technical and
other services performed, excluding any type
of financial records of the consulting engi-
neer.

(2) Category B: Financial records of the
consulting engineer pertaining to the direct
costs of professional, technical and other
services performed, excluding financial
records pertaining to profit and overhead or
other indirect costs.

(3) Category C: Financial records of the
consulting engineer excluded from category
B.

b. In all cases, EPA will exercise its right
of access to Category A records. Also, where
there is an indication that fraud, gross
abuse, or corrupt practices may be involved,
EPA will exercise its right of access to rec-
ords in all categories. Otherwise, access to
consulting engineers’ financial records (cat-
egories B and C) will depend principally upon
the method(s) of compensation stipulated in
the agreement:

(1) Agreements based upon a percentage of
construction cost. Category B and C records
will not be audited. However, terms of the
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agreement, including the total amount of
compensation, will be evaluated for fairness,
reasonableness, and consistency with histor-
ical and advisory guidelines in general use
and acceptable locally. These guidelines in-
clude those in ASCE manual 45 or other
analyses or data which the contracting par-
ties relied on or used in negotiation of the
agreement. Such evaluation shall also con-
sider comparable contracts for which EPA
grants have been awarded.

(2) Agreements based upon salary cost times a
multiplier including profit. Category B records
will be audited. Category C records will not
be audited. However, terms of the agree-
ment, including the total amount of com-
pensation and the multiplier, will be evalu-
ated for fairness and reasonableness and con-
sistency with historical and advisory guide-
lines in general use and acceptable locally.
These guidelines include those in ASCE man-
ual 45 or other analyses or data which the
contracting parties relied on or used in nego-
tiation of the agreement. Such evaluation
shall also consider comparable contracts for
which EPA grants have been awarded. Items
of overhead or other indirect costs will only
be audited to the extent necessary to assure
that types of costs found both in overhead
and reimbursable direct costs, if any, are
properly charged.

(3) Per diem agreements. Category B records
will be audited. Category C records will not
be audited. Audit will be performed to the
extent necessary to determine that hours
claimed and classes of personnel used were
properly supported. The per diem rates will
be evaluated according to the appropriate
portions of paragraphs A.2.b. (1) and (2) of
this appendix.

(4) Cost plus a fixed fee (profit). All direct
costs, overhead, and other indirect costs
claimed will be audited to determine that
they are reasonable, allowable, and properly
supported by the consulting engineer’s
records. The amount of fixed fee will not be
questioned unless the total compensation ap-
pears unreasonable when evaluated accord-
ing to paragraphs A.2.b. (1) and (2) of this ap-
pendix.

(5) Fixed price lump sum contracts. Category
B and C records will not be audited. The con-
tract amount will not be questioned unless
the total compensation appears unreasonable
when evaluated in accordance with appro-
priate portions of paragraphs A.2.b. (1) and
(2) of this appendix.

c. If an agreement covers both grant-eligi-
ble and ineligible work, access to records
will be exercised to the extent necessary to
allocate contract work or costs between
work grant-eligible for title Il construction
grant assistance and ineligible work or costs.

d. Under agreements that use two or more
methods of compensation, each part of the
agreement will be separately audited accord-
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ing to the appropriate paragraph of para-
graph (b)(2) of this section.

e. Any audited firm and the grantee will be
afforded opportunity for an audit exit con-
ference and an opportunity to receive and
comment upon the pertinent portions of each
draft audit report. The final audit report will
include the written comments, if any, of the
audited parties in addition to those of the
appropriate State and/or Federal agency(ies).

B. TYPE OF CONTRACT

1. The percentage-of-construction-cost
type of contract, and the multiplier con-
tract, where the multiplier includes profit,
may not be used for step 1 or step 2 work ini-
tiated after June 30, 1975, when the step 1 or
step 2 grant is awarded after June 30, 1975. (A
multiplier type of compensation may be used
only under acceptable types of contracts; see
40 CFR 35.937-1(d).)

2. Step 1 and step 2 work performed under
the percentage-of-construction-cost type of
contract and the multiplier contract, where
the multiplier includes profit, will be reim-
bursed and such contracts will not be ques-
tioned where such costs are reimbursed in
conjunction with a step 3 grant award within
the scope of step 2 work contracted for prior
to July 1, 1975. However, the current step 2
work will not be continued indefinitely for
multiple, subsequent step 3 projects in order
to avoid modifying the consultant agree-
ment.

3. Where step 2 work is initiated after June
30, 1975, under contracts prohibited by para-
graphs B.1. and B.2. of this appendix, EPA
approval may not be given nor grant assist-
ance awarded until the contract’s terms of
compensation have been renegotiated.

4. Establishing an “upset” figure (an upper
limit which cannot be exceeded without a
formal amendment to the agreement) under
a multiplier contract, where the multiplier
includes profit, is not acceptable where re-
negotiation of such contracts is required. In
such renegotiation, the amount of profit
must be specifically identified.

5. Total allowable contract costs for grant
payment for a contract based on a percent-
age-of-construction-cost will be based on the
following:

a. Where work for the design step is essen-
tially continuous from start of design to bid-
ding, and bid opening for step 3 construction
occurs within 1 year after substantial com-
pletion of step 2 design work, the total al-
lowable contract costs for grant payment
may not exceed an amount based upon the
low, responsive, responsible bid for construc-
tion.

b. Where work for the design step is not es-
sentially continuous from start of design to
bidding, or 1 year or more elapses between
substantial completion of step 2 design work
and bid opening for step 3 construction, the
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total allowable contract costs for grant pay-
ment may not exceed an amount based upon
the lower of:

(1) The consulting engineer’s construction
cost estimate provided at the time of such
substantial completion plus an escalation of
this construction cost estimate of up to 5
percent, but not to exceed the consulting en-
gineer’s total compensation based on the
low, responsive, responsible bid for construc-
tion, or

(2) The consulting engineer’s construction
cost estimate provided at the time of such
substantial completion plus a consulting en-
gineer’s compensation esclation not to ex-
ceed $50,000, but not to exceed the consulting
engineer’s total compensation based upon
the low, responsive, responsible bid for con-
struction.

c. Where the low, responsive, responsible
bid for construction would have resulted in a
higher consulting engineer’s total compensa-
tion than paragraph b. of this clause, pro-
vides, the Regional Administrator may also
consider a reasonable additional compensa-
tion for updating the plans and specifica-
tions, revising cost estimates, or similar
services.

d. The limitations of paragraph B5 apply to
all grants awarded under subpart E except
that—

(1) If the Regional Administrator had made
final payment on a project before December
17, 1975, the limitations do not apply; and

(2) For other projects on which construc-
tion for the building and erection of a treat-
ment works was initiated prior to December
17, 1975, the limitations do not apply to any
request for engineering fee increases attrib-
utable to construction contract awards or
change orders approved by the grantee prior
to December 17, 1975.

6. Where renegotiation is required under
this appendix D, such renegotiation is sub-
ject to 40 CFR 35.937-1, 35.937-6, 35.937-7,
35.937-9, and 35.937-10.

C. ANNOUNCEMENT AND SELECTION

The requirements of 40 CFR 35.937-2
through 35.937-4 shall not apply to step 1
work where the step 1 grant was awarded or
the initiation of step 1 work was approved by
EPA (under 40 CFR 35.917(e)) before March 1,
1976, nor to subsequent step 2 and step 3 work
in accordance with 40 CFR 35.937-2(d), if the
grantee is satisfied with the qualifications
and performance of the engineer employed.

D. REQUIRED CONSULTING ENGINEERING
PROVISIONS

Effective March 1, 1976, the subagreement
clauses required under appendix C-1 must be
included in the consulting engineering sub-
agreement before grant assistance for step 1,
2 or 3 will be awarded and before initiation of
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step 1 work will be approved under 40 CFR
35.917(e) or 35.925-18(a) 3.

E. ENFORCEMENT

1. Refusal by a consulting engineer to in-
sert the required access clause, or to allow
access to its records, or to renegotiate a con-
sulting engineering contract according to
the foregoing requirements, will render costs
incurred under such contract unallowable.
Accordingly, all such costs will be ques-
tioned and disallowed pending compliance
with this appendix.

2. Where the Regional Administrator deter-
mines that the time required to comply with
the access to records and type of contract
provisions of this appendix will unduly delay
award of grant assistance, he may award the
grant assistance conditioned upon compli-
ance with this appendix within a specified
period of time. In such event, no grant pay-
ments for the affected engineering work may
be made until such compliance has been ob-
tained.

APPENDIX E TO SUBPART E OF PART 35—
INNOVATIVE AND ALTERNATIVE
TECHNOLOGY GUIDELINES

1. Purpose. These guidelines provide the
criteria for identifying and evaluating inno-
vative and alternative waste water treat-
ment processes and techniques. The Admin-
istrator may publish additional information.

2. Authority. These guidelines are provided
under section 304(d)(3) of the Clean Water
Act.

3. Applicability. These guidelines apply to:

a. The analysis of innovative and alter-
native treatment processes and techniques
under §35.917-1(d)(8);

b. Increased grants for eligible treatment
works under §§35.930-5 (b) and (c) and
35.908(b)(1);

c. The funding available for innovative and
alternative processes and techniques under
§35.915-1(b);

d. The funding available for alternatives to
conventional treatment works for small
communities under §35.915-1(e);

e. The cost-effectiveness preference given
innovative and alternative processes and
techniques in section 7 of appendix A to this
subpart;

f. The treatment works that may be given
higher priority on State project priority lists
under §35.915(a)(1)(iii);

g. Alternative and innovative treatment
systems in connection with Federal facili-
ties;

h. Individual systems authorized by
§35.918, as modified in that section to include
unconventional or innovative sewers;

i. The access and reports conditions in
§35.935-20.

4. Alternative processes and techniques. Al-
ternative waste water treatment processes
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and techniques are proven methods which
provide for the reclaiming and reuse of
water, productively recycle waste water con-
stituents or otherwise eliminate the dis-
charge of pollutants, or recover energy.

a. In the case of processes and techniques
for the treatment of effluents, these include
land treatment, aquifer recharge, aqua-
culture, silviculture, and direct reuse for in-
dustrial and other nonpotable purposes, hor-
ticulture and revegetation of disturbed land.
Total containment ponds and ponds for the
treatment and storage of waste water prior
to land application and other processes nec-
essary to provide minimum levels of
preapplication treatment are considered to
be part of alternative technology systems for
the purpose of this section.

b. For sludges, these include land applica-
tion for horticultural, silvicultural, or agri-
cultural purposes (including supplemental
processing by means such as composting or
drying), and revegetation of disturbed lands.

c. Energy recovery facilities include codis-
posal measures for sludge and refuse which
produce energy; anaerobic digestion facili-
ties (Provided, That more than 90 percent of
the methane gas is recovered and used as
fuel); and equipment which provides for the
use of digester gas within the treatment
works. Self-sustaining incineration may also
be included provided that the energy recov-
ered and productively used is greater than
the energy consumed to dewater the sludge
to an autogenous state.

d. Also included are individual and other
onsite treatment systems with subsurface or
other means of effluent disposal and facili-
ties constructed for the specific purpose of
septage treatment.

e. The term “alternative” as used in these
guidelines includes the terms “unconven-
tional” and “alternative to conventional” as
used in the Act.

f. The term “alternative” does not include
collector sewers, interceptors, storm or sani-
tary sewers or the separation thereof; or
major sewer rehabilitation, except insofar as
they are alternatives to conventional treat-
ment works for small communities under
§35.915-1(e) or part of individual systems
under §35.918.

5. Innovative processes and techniques. Inno-
vative waste water treatment processes and
techniques are developed methods which
have not been fully proven under the cir-
cumstances of their contemplated use and
which represent a significant advancement
over the state of the art in terms of meeting
the national goals of cost reduction, in-
creased energy conservation or recovery,
greater recycling and conservation of water
resources (including preventing the mixing
of pollutants with water), reclamation or
reuse of effluents and resources (including
increased productivity of arid lands), im-
proved efficiency and/or reliability, the bene-
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ficial use of sludges or effluent constituents,
better management of toxic materials or in-
creased environmental benefits. For the pur-
pose of these guidelines, innovative waste
water treatment processes and techniques
are generally limited to new and improved
applications of those alternative processes
and techniques identified in accordance with
paragraph 4 of these guidelines, including
both treatment at centralized facilities and
individual and other onsite treatment.
Treatment processes based on the conven-
tional concept of treatment (by means of bi-
ological or physical/chemical unit processes)
and discharge to surface waters shall not be
considered innovative waste water treatment
processes and techniques except where it is
demonstrated that these processes and tech-
niques, as a minimum, meet either the cost-
reduction or energy-reduction criterion de-
scribed in section 6 of these guidelines.
Treatment and discharge systems include
primary treatment, suspended-growth or
fixed-growth biological systems for sec-
ondary or advance waste water treatment,
physical/chemical treatment, disinfection,
and sludge processing. The term “innovative”
does not include collector sewers, intercep-
tors, storm or sanitary sewers or the separa-
tion of them, or major sewer rehabilitation,
except insofar as they meet the criteria in
paragraph 6 of these guidelines and are alter-
natives to conventional treatment works for
small communities under §35.915-1(e) or part
of individual systems under §35.918.

6. Criteria for determining innovative proc-
esses and techniques. a. The Regional Admin-
istrator will use the following criteria in de-
termining whether a waste water treatment
process or technique is innovative. The cri-
teria should be read in the context of para-
graph 5. These criteria do not necessarily
preclude a determination by the Regional
Administrator that a treatment system is
innovative because of local variations in geo-
graphic or climatic conditions which affect
treatment plant design and operation or be-
cause it achieves significant public benefits
through the advancement of technology
which would otherwise not be possible. The
Regional Administrator should consult with
EPA headquarters about determinations
made in other EPA regions on similar proc-
esses and techniques.

b. New or improved applications of alter-
native waste water treatment processes and
techniques may be innovative for the pur-
poses of this regulation if they meet one or
more of the criteria in paragraphs e(1)
through e(6) of this paragraph. Treatment
and discharge systems (i.e., systems which
are not new or improved applications of al-
ternative waste water treatment processes
and techniques in accordance with paragraph
4 of these guidelines) must meet the criteria
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of either paragraph 6e(1) or 6e(2), as a min-
imum, in order to be innovative for the pur-
poses of these guidelines.

c. These six criteria are essentially the
same as those used to evaluate any project
proposed for grant assistance. The principal
difference is that some newly developed
processes and techniques may have the po-
tential to provide significant advancements
in the state of the art with respect to one or
more of these criteria. Inherent in the con-
cept of advancement of technology is a de-
gree of risk which is necessary to initially
demonstrate a method on a full, operational
scale under the circumstances of its con-
templated use. This risk, while recognized to
be a necessary element in the implementa-
tion of innovative technology, must be mini-
mized by limiting the projects funded to
those which have been fully developed and
shown to be feasible through operation on a
smaller scale. The risk must also be com-
mensurate with the potential benefits (i.e.,
greater potential benefits must be possible
in the case of innovative technology projects
where greater risk is involved).

d. Increased Federal funding under
§35.908(b) may be made only from the reserve
in §35.915-1(b). The Regional Administrator
may fund a number of projects using the
same type of innovative technology if he de-
sires to encourage certain innovative proc-
esses and techniques because the potential
benefits are great in comparison to the risks,
or if operation under differing conditions of
climatic, geology, etc., is desirable to dem-
onstrate the technology.

e. The Regional Administrator will use the
following criteria to determine whether
waste water treatment processes and tech-
niques are innovative:

(1) The life cycle cost of the eligible por-
tion of the treatment works excluding con-
ventional sewer lines is at least 15 percent
less than that for the most cost-effective al-
ternative which does not incorporate innova-
tive waste water treatment processes and
techniques (i.e., is no more than 85 percent of
the life cycle cost of the most cost-effective
noninnovative alternative).

(2) The net primary energy requirements
for the operation of the eligible portion of
the treatment works excluding conventional
sewer lines are at least 20 percent less than
the net energy requirements of the least net
energy alternative which does not incor-
porate innovative waste water treatment
processes and techniques (i.e., the net energy
requirements are no more than 80 percent of
those for the least net energy noninnovative
alternative). The least net energy non-
innovative alternative must be one of the al-
ternatives selected for analysis under section
5 of appendix A.

(3) The operational reliability of the treat-
ment works is improved in terms of de-
creased susceptibility to upsets or inter-
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ference, reduced occurrence of inadequately
treated discharges and decreased levels of
operator attention and skills required.

(4) The treatment works provides for bet-
ter management of toxic materials which
would otherwise result in greater environ-
mental hazards.

(5) The treatment works results in in-
creased environmental benefits such as
water conservation, more effective land use,
improved air quality, improved ground water
quality, and reduced resource requirements
for the construction and operation of the
works.

(6) The treatment works provide for new or
improved methods of joint treatment and
management of municipal and industrial
wastes that are discharged into municipal
systems.

[43 FR 44049, Sept. 27, 1978, as amended at 44
FR 37596, June 27, 1979; 44 FR 39340, July 5,
1979]

Subparts F-G [Reserved]

Subpart H—Cooperative Agree-
ments for Protecting and Re-
storing Publicly Owned Fresh-
water Lakes

AUTHORITY: Sections 314, 501 and 518, Clean
Water Act (86 Stat. 816, 33 U.S.C. 1251 et seq.).

SOURCE: 45 FR 7792, Feb. 5, 1980, unless oth-
erwise noted.

§35.1600 Purpose.

This subpart supplements the EPA
general grant regulations and proce-
dures (part 31 of this chapter) and es-
tablishes policies and procedures for
cooperative agreements to assist
States and Indian tribes treated as
States in carrying out approved meth-
ods and procedures for restoration (in-
cluding protection against degrada-
tion) of publicly owned freshwater
lakes.

[45 FR 7792, Feb. 5, 1980, as amended at 54 FR
14359, Apr. 11, 1989]

§35.1603 Summary of clean lakes as-
sistance program.

(a) Under section 314 of the Clean
Water Act, EPA may provide financial
assistance to States to implement
methods and procedures to protect and
restore publicly owned freshwater
lakes. Although cooperative agree-
ments may be awarded only to States,
these regulations allow States, through
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